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STATEMENT OF THE ISSUES 

l. CITY SALVAGE IS AN INNOCENT SELLER AS DEFINED BY SECTION 11-1-63(h) OF THE 

MISSISSIPPI CODE, THE MISSISSIPPI PRODUCTS LIABILITY ACT ("MPLA"), AND IS 

IMMUNE FROM LIABILITY IN THIS PRODUCTS LIABILITY ACTION BECAUSE THERE IS NO 

EVIDENCE THAT CITY SALVAGE HAD ACTUAL OR CONSTRUCTIVE KNOWLEDGE THAT 

THE CHINESE-MANUFACTURED DRYWALL WAS DEFECTIVE AT THE TIME IT SOLD THE 

DRYWALL TODEFENDANTRONNYHILLCONSTRUCTION,lNC. MISS.CODEANN. § 11-
l-63(h). 

II. APPELLANTS KENT AND LAURIE HOLIFIELD FAILED TO ESTABLISH THAT CITY 

SALVAGE HAD ACTUAL OR CONSTRUCTIVE KNOWLEDGE OF THE DEFECT ALLEGED IN 

THEIR COMPLAINT, THAT IS, THE CHINESE-MANUFACTURED DRYWALL ALLEGEDLY 

CAUSED SERIOUS AND SIGNIFICANT CORROSION TO COPPER PIPING AND WIRING IN 

THEIR HOME, EMITTED NOXIOUS ODORS, AND POSED POTENTIAL HEAL TH HAZARDS TO 

APPELLANTS. 

Vl 



STATEMENT OF THE CASE 

On or about January 15, 2009, Plaintiffs Kent and Laurie Holifield (hereinafter, "Appellants") 

purchased a home built in late 2008 by Defendant Ronny Hill Construction, Inc. (hereinafter, 

"Ronny"), located at 87 Red Holifield Road in Laurel, Mississippi. (R. 5, ,i,r 8-1 O; R.E. 4) Appellants 

allege that in or around October 2011, they discovered the existence of Chinese-manufactured 

drywall in the walls of their home and that they suffered damages as a result of the presence of the 

allegedly defective Chinese drywall. (R. 5-6, ,i,r 8-19; R.E. 4). 

City Salvage, Inc. (hereinafter, "City Salvage"), is a company located in Laurel, Mississippi, 

and Larry Loftin is the owner and operator. (R. 118-20, R.E. 6) At all times relevant, City Salvage 

was a seller and distributer of new and salvaged building materials for use in residential and 

commercial construction. (R. 118-20, R.E. 6) In 2008 City Salvage sold imported and non-imported 

drywall to Ronny, who, along with his subcontractors, built Appellants' home. (R. 118-20, 158-62, 

R.E. 6) City Salvage purchased the allegedly defective drywall from Defendant Gulf Coast Shelter, 

Inc. (hereinafter, "Gulf Coast"), between 2006 and 2008, and the imported drywall was 4x12xl/2" 

in size. (R. 118-20, 121-57, R.E. 6). 

On March 12, 2013, Appellants filed their Complaint in the Circuit Court of Jones County, 

Mississippi, Second Judicial District, naming City Salvage, Ronny, and All Unknown Fictitious 

Producer Defendants, Distributor Defendants, Alter Ego Defendants, and Fictitious Defendants 1 

through 150 to be identified through discovery and named by amendment or substitution of party as 

Defendants to the action. (R. 3-32, R.E. 4) Gulf Coast was later substituted as a Defendant by 

Appellants after City Salvage named Gulf Coast as a third-party defendant. (R. 53-55; R.E. 5) The 

Complaint alleged both products liability and breach-of-contract on the part of City Salvage. (R. 3-

32, R.E. 4). 
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Specifically, Appellants alleged that City Salvage, Ronny, and other Defendants, acting in 

concert, are liable under the Mississippi Products Liability Act ("MPLA"), in addition to being "in 

the business of designing, researching, manufacturing, packaging, marketing, selling and/or 

distributing Chinese drywall for sale;" "placed these products into the stream of commerce by 

selling;" and "knew or should have known that Chinese drywall was unreasonably dangerous." (R. 

20-24, 26-29, ,r,r 90-101, 108-10, 114; R.E. 4) Furthermore, the Defendants allegedly failed to warn 

Appellants about the "unreasonably dangerous nature of the Chinese drywall," and committed "fraud 

in misrepresenting and concealing the unreasonably dangerous nature of the Chinese drywall." (R. 

25-26,,r,r 102-07; R.E. 4) Appellants also alleged that City Salvage "and other distributor Defendants 

sold and distributed the products designed, manufactured, and marketed by other companies, 

including their co-defendants ... with knowledge that the drywall was improper for use in the home 

in question." (R. 28-29, ,r,r 111-13; R.E. 4). 

On June 17, 2013, City Salvage filed its Answer and Defenses to Appellants' Complaint and 

Third-Party Complaint and therein raised any and all defenses available pursuant to Mississippi Code 

Annotated Section 11-1-63, et seq. Mrss. CODE ANN. § 11-1-63, et seq. (Rev. 2014). (R. 53; R.E. 

5) City Salvage's Third-Party Complaint alleged that Gulf Coast was liable to City Salvage because 

Gulf Coast sold and distributed the allegedly defective Chinese drywall that was installed in 

Appellants' home to City Salvage, and if the Chinese drywall was found to be defective, Gulf Coast 

knew or should have known of the alleged defective nature when it sold the product to City Salvage. 

(R. 54, ,r,r 6-7; R.E. 5) Therefore, Gulf Coast is liable under breach-of-contract and for breach of any 

and all express and implied warranties of fitness and merchantability and should indemnify City 

Salvage. (R. 55, ,r,r 8-9; R.E. 5). 
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Thereafter, on April 22, 2015, City Salvage filed its Motion for Summary Judgment 

establishing that there were no material facts in issue as City Salvage is an "innocent seller" under 

the MPLA. Appellants submitted a response arguing that there were genuine issues of fact because 

the invoices from Gulf Coast to City Salvage noted that drywall was damaged. 

After hearing oral arguments on the same, the trial court entered an Order granting City 

Salvage's Motion for Summary Judgment. The Court found, as a matter of law, that the defect 

alleged in Appellants' Complaint regarding the Chinese drywall was not the same defect noted in 

the invoices from Gulf Coast to City Salvage, thus, City Salvage was an innocent seller because it 

had no knowledge, actual or constructive, that Chinese-manufactured drywall allegedly caused 

problems ranging from damage to coils and wiring in residences to affecting Appellants' health. (R. 

737-40, R.E. 2) On or about August 21, 2015, Appellants' filed their Notice of Appeal. (R. 741-43, 

R.E. 3). 

DOS20120.1 3 



SUMMARY OF THE ARGUMENT 

The Mississippi Legislature sought to protect or immunize "innocent sellers" who were 

merely conduits of a product when it enacted the Mississippi Products Liability Act ("MPLA"). See 

Land v. Agco Corp., 2008 U.S. Dist. LEXIS 67192, *3 (N.D. Miss. Aug. 25, 2008); Murray v. GM, 

L.L.C., 478 Fed. Appx. 175, 179 n.5 (5th Cir. 2012) ("Subsection (h) of the MPLA is referred to as 

the innocent seller exemption.") ( emphasis added); MISS. CODE ANN. § 11-1-63(h). City Salvage is 

an innocent seller as defined by the MPLA because it had no knowledge, actual or constructive, that 

the Chinese-manufactured drywall it sold to Ronny was defective because of allegedly corrosive 

properties that could cause property damages and health problems. The trial court correctly found 

this to be true and entered a Judgment dismissing the claims against City Salvage as a matter oflaw. 

(R. 737-40, R.E. 2). 

Appellants raise new claims on appeal and fail to address the sole issue before this Court. 

That is, whether City Salvage is an immune innocent seller because it had no knowledge of the 

specific defective nature of the Chinese drywall that was alleged in Appellants' Complaint. These 

new claims are not properly before this Court. Specifically, Appellants allege that City Salvage is 

not entitled to the protections of the MPLA and is not immune in this suit because it allegedly had 

constructive knowledge that the Chinese drywall sold to Ronny was "B Grade" and/or "damaged," 

and City Salvage labeled this "damaged" drywall as "new," which constituted a modification or 

alteration of the product meeting the exceptions to immunity listed in the MPLA. See MISS. CODE 

ANN.§ ll-l-63(h). 

Appellants' new allegations are misplaced, as the issue regarding mislabeling allegedly 

structurally damaged drywall as new is not the defect the Appellants' raised in their Complaint nor 
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was it the issue that was decided by the trial court. The trial court's decision on City Salvage's 

Motion for Summary Judgment turned on this distinction. (R. 737-40, R.E. 2) City Salvage submits 

that Appellants cannot and have not presented any evidence to show that City Salvage had any 

knowledge that the Chinese drywall was defective when it sold the drywall to Ronny for use in the 

construction of Appellants' home because of the allegedly corrosive nature of drywall manufactured 

in China, as well as the potential for health problems. Therefore, there are no material facts in 

dispute, and the judgment of the trial court should be affirmed. 

D0520120.J 5 



STANDARD OF REVIEW 

This Court reviews a trial court's grant of summary judgment de novo and "examines all the 

evidentiary matters before it - - admissions, pleadings, answers to interrogatories, depositions, 

affidavits, etc." City of Jackson v. Sutton, 797 So. 2d 977, 979 ,i 7 (Miss. 2001). The moving party 

has the burden of demonstrating that no genuine issue of material fact exists, and the non-moving 

party must be given the benefit of every doubt concerning the existence of a material fact. Id. "If no 

genuine issue of material fact exists and the moving party is entitled to judgment as a matter of law, 

summary judgment should be entered in that party's favor." Monsanto Co. v. Hall, 912 So. 2d 134, 

136 ,i 5 (Miss. 2005). 

The Mississippi Rules of Civil Procedure authorize the granting of summary judgment where 

there are no genuine issues of material fact as set forth in pertinent part in Rule 56( c ), as follows: 

... The judgment sought shall be rendered forthwith if the pleadings, 
depositions, answers to interrogatories and admissions on file, 
together with the affidavits, if any, show there is no genuine issue as 
to any material fact and the moving party is entitled to judgment as a 
matter of law. A summary judgment, interlocutory in character, may 
be rendered on the issue ofliability alone, although there is a genuine 
issue as to the amount of damages. 

Miss. R. Civ. P. 56(c). 

A party against whom a claim is asserted may move with or without supporting affidavits for 

summary judgment in his favor, as long as the motion is served at least ten days before the time fixed 

for the hearing. Miss. R. Civ. P. 56. Initially, the party moving for summary judgment bears the 

responsibility of providing the court with the basis of its motion and identifying the portions of the 

record in the case which establish the absence of a genuine issue of material fact. Howard v City of 

Biloxi, 943 So. 2d 751,754 ,i 4 (Miss. Ct. App. 2006); Franklin v. Thompson, 722 So. 2d 688, 691 
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1 8 (Miss. 1998). However, once the moving party has properly supported his motion for summary 

judgment, the non-moving party must respond by setting forth specific facts showing there is a 

genuine issue for trial. Brown v. Credit Ctr. Inc., 444 So. 2d 358, 363 (Miss. 1983). 

The party opposing the motion must be diligent and may not rest upon allegations or denials 

in the pleadings, but must by allegations or denials set forth specific facts showing that there are 

genuine issues for trial. Id. citing Miss. R. Civ. P. 56(c). In other words, "when a motion for 

summary judgment is filed, the nonmoving party must rebut by producing significant probative 

evidence showing that there are indeed genuine issues for trial." Foster v. Noel, 715 So. 2d 174, 180 

1 3 5 (Miss. 1998) ( citations omitted). "Mere allegation or denial of material fact is insufficient to 

generate a triable issue of fact and avoid an adverse rendering of summary judgment. More 

specifically, the plaintiff may not rely solely upon the unsworn allegations in the pleadings, or 

arguments and assertions in briefs or legal memoranda." Palmer v. Biloxi Regional Medical Ctr., 564 

So. 2d 1346, 1356 (Miss. 1990). 

The Mississippi Supreme Court has said that "where a party opposes summary judgment on 

a claim or defense as to which that party will bear the burden of proof at trial, and when the moving 

party can show a complete failure of proof on an essential element of the claim or defense, then all 

other issues become immaterial, and the moving party is entitled to judgment as a matter of law." 

Grishamv. John Q. Long VFW Post, 519 So. 2d413, 416(Miss. 1988). Finally, the trial court must 

carefully review all evidentiary matters in the light most favorable to the non-moving party. Delmont 

v. Harrison County School District, 944 So. 2d 131, 13314 (Miss. Ct. App. 2006); Brown, 444 So. 

2d at 363. 
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The Mississippi Supreme Court has consistently upheld the granting of summary judgment 

when an analysis of the relevant material facts demonstrates that the non-moving party cannot prevail 

against the defendant as a matter oflaw. See Massey v. Tingle, 867 So. 2d 235, 238, 7 (Miss. 2004) 

(citing Hudson v. Courtesy Motors, Inc., 794 So. 2d 999, 1002, 7 (Miss. 2001)). 
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ARGUMENT 

Appellants failed to address the narrow and critical issue before this Court on appeal, and 

they attempt to create material questions of fact by raising claims that are not properly before this 

Court. Appellants presented no authority to dispute the trial court's conclusion of law that City 

Salvage did not have actual or constructive knowledge that the Chinese-manufactured drywall was 

defective because of the specific defects alleged in Appellants' Complaint when it sold the product 

to the contractor who built Appellants' home. (R. 737-40, R.E. 2) That is, Appellants established no 

facts whatsoever in the record to show that City Salvage had actual or constructive knowledge of the 

allegedly corrosive properties of the drywall manufactured in China, as well as the potential for 

health hazards associated with the same. Therefore, City Salvage is immune from liability in this 

products liability action, and the judgment of the trial court should be affirmed. 

I. CITY SALVAGE IS AN INNOCENT SELLER AS DEFINED BY SECTION 11-1-63(h) OF 

THE MISSISSIPPI CODE, THE MISSISSIPPI PRODUCTS LIABILITY ACT ("MPLA"), 

AND IS IMMUNE FROM LIABILITY IN THIS PRODUCTS LIABILITY ACTION BECAUSE 

THERE IS NO EVIDENCE THAT CITY SALVAGE HAD ACTUAL OR CONSTRUCTIVE 

KNOWLEDGE THAT THE CHINESE-MANUFACTURED DRYWALL WAS DEFECTIVE AT 

THE TIME IT SOLD THE DRYWALL TO DEFENDANT RONNY HILL CONSTRUCTION, 

INC. MISS. CODE ANN.§ 11-1-63(h). 

City Salvage is an innocent seller as defined by Section 11-1-63(h) of the Mississippi Code 

and immune from liability in this products liability action. Miss. CODE ANN. § 11-1-63(h). City 

Salvage was not negligent in selling the Chinese-manufactured drywall to Defendant Ronny Hill 

Construction, Inc. (hereinafter, "Ronny"), because City Salvage had no knowledge, actual or 

constructive, of the allegedly defective properties of the Chinese drywall that were specifically 

alleged by Appellants in their Complaint. Therefore, the judgment of the trial court should be 

affirmed. 
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The Mississippi Products Liability Act ("MPLA") was enacted in 2004 to protect or 

immunize "innocent sellers" from liability in products liability actions. See Land v. Agco Corp., 

2008 U.S. Dist. LEXIS 67192, *3 (N.D. Miss. Aug. 25, 2008); Murray v. GM, L.L.C., 478 Fed. 

Appx. 175, 179 n.5 (5th Cir. 2012) ("Subsection (h) of the MPLA is referred to as the innocent seller 

exemption.") (emphasis added); Mrss. CODE ANN. § 11-1-63(h). A seller of a product may not be 

held liable "in any action based on a theory of strict liability in tort, negligence or breach of implied 

warranty" unless it: 

(1) exercised substantial control over that aspect of the design, testing, 
manufacture, packaging or labeling of the product that caused the harm from 
which recovery of damages is sought; 

(2) altered or modified the product, and the alteration of modification was a 
substantial factor in causing the harm for which recovery of damages is 
sought; 

or 

(3) had actual or constructive knowledge of the defective condition of the 
product at the time he supplied the product. 

Id. (Rev. 2014) (numbering added). The sole issue before the trial court was whether City Salvage 

met the third exception to innocent seller protection. Id. (R. 737-40, R.E. 2) Larry Loftin's affidavit 

clearly established that City Salvage was an "innocent seller" for purposes of the MPLA. (R. 118-20, 

R.E. 6) At no point in time prior to the sale of the drywall to Ronny, and the construction of 

Appellants' home, did City Salvage have knowledge of any defects, conditions or hazards posed by 

drywall manufactured in China. (R. 118-20, R.E. 6) Therefore, the trial court correctly found that 

City Salvage was an innocent seller and was subject to the immunity afforded by the Mississippi 

Legislature when it implemented the MPLA. (R. 737-40, R.E. 2). 

Appellants raised a new issue before the trial court that there was a question of material fact 

as to whether City Salvage had actual or constructive knowledge of an alleged defect evidenced by 
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Defendant Gulf Coast Shelter, Inc. (hereinafter, "Gulf Coast"), invoices to City Salvage, which listed 

that some of the drywall sold to City Salvage was "B Grade" or"damaged." (R. 118-20, 121-57, R.E. 

6) Appellants argued that this reflected that the Chinese drywall suffered water and structural damage 

when it was transported to America, and therefore, it was damaged and not new. (R. 184-86, 11 101-

03; R.E. 7) Appellants argued that City Salvage was not an innocent seller because it sold damaged 

drywall as "new" to Ronny, not because it sold drywall that was manufactured in China, which 

allegedly had specific defective properties as enumerated in Appellants' Complaint. (R. 184-86, 11 

101-04; R.E. 7) The trial court's decision turned on this distinction, as the issue was whether City 

Salvage had actual or constructive knowledge of the defects specifically alleged in Appellants' 

Complaint not this different defect alleged by Appellants for the first time in an attempt to avoid. 

summary judgment. 

At the hearing on City Salvage's Motion for Summary Judgment, counsel for Appellants 

candidly admitted that there was no evidence that City Salvage had any knowledge, either actual or 

constructive, that the Chinese drywall was defective because of corrosive properties. (T. pg. 14, ln.s 

1-14, pg. 21, ln.s 20-27; R.E. 8) However, counsel for Appellants argued that he still did not believe 

the innocent seller protections should apply to City Salvage because of this new claim regarding City 

Salvage allegedly selling salvaged or damaged drywall as new. (T. pg. 21, ln.s 28-29, pg. 22, ln.s 1-

29, pg. 23, ln.s 1-15; R.E. 8) Yet, the issue that was before the trial court, and now before this Court, 

is whether City Salvage is awarded the protections of the MPLA and is an innocent seller because 

it did not have any knowledge of the specific defective properties of drywall manufactured in China 

when it sold the drywall to the contractor that built Appellants' home. The opinion of counsel for 

Appellants does not matter, as the trial court specifically and correctly found that City Salvage was 
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an innocent seller because, as counsel for Appellants candidly agreed, there was no evidence that 

City Salvage had any knowledge of the defective properties of drywall manufactured in China when 

it sold the drywall to Ronny. (T. pg. 14, ln.s 1-14, pg. 21, ln.s 20-27; R.E. 8). 

Appellants have failed, again, to establish a genuine issue of material fact with regards to City 

Salvage's negligence in selling the Chinese-manufactured drywall to Ronny. In another attempt to 

avoid summary judgment, and, quite frankly, to confuse the issues, Appellants alleged in their brief 

that City Salvage was not immune because it met the third exception to innocent seller protection, 

and also the first and second exceptions to this immunity. See Miss. CODE ANN. § 11-1-63(h). That 

is, Appellants alleged that City Salvage had constructive knowledge that the Chinese drywall was 

damaged in some manner when purchased from Gulf Coast. This damage was evidenced by invoices, 

and City Salvage allegedly re-labeled the damaged drywall as "new" prior to selling the drywall to 

Ronny. Appellants claim that this constituted an alteration or modification of the drywall. However, 

the "defect" allegedly purported by the Gulf Coast invoices is not the same defect alleged by 

Appellants in their Complaint, i.e., that the imported drywall was defective because it was 

manufactured in China, and Chinese-manufactured drywall allegedly caused corrosion to wiring and 

piping in homes, as well posed potential health hazards. 

II. APPELLANTS KENT AND LAURIE HOLIFIELD FAILED TO ESTABLISH THAT CITY 

SALVAGEHADACTUALORCONSTRUCTIVE KNOWLEDGE OF THE DEFECT ALLEGED 

IN THEIR COMPLAINT, THAT IS, THE CHINESE-MANUFACTURED DRYWALL 

ALLEGEDLY CAUSED SERIOUS AND SIGNIFICANT CORROSION TO COPPER PIPING 

AND WIRING IN THEIR HOME, EMITTED NOXIOUS ODORS, AND POSED POTENTIAL 

HEAL TH HAZARDS TO APPELLANTS. 

Appellants failed to establish any genuine issues of material fact with regard to City 

Salvage's alleged liability in selling foreign-manufactured drywall to Ronny, who with 

subcontractors, built Appellants' home. It is undisputed that City Salvage had no actual or 
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constructive knowledge regarding the allegedly defective nature of the drywall when it sold the 

Chinese drywall to Ronny. Therefore, City Salvage is afforded the immunity provided by the MPLA, 

and the judgment of the trial court should be affirmed. 

Pursuant to the MPLA, the trial court correctly found that City Salvage had no knowledge, 

actual or constructive, that the Chinese drywall was defective because of corrosive properties and 

the possibility of posing health hazards, which were the specific defects alleged in Appellants' 

Complaint. (R. 5-6, ,i,i 11-18; R.E. 4) The trial court explicitly found that the known defect claimed 

by Appellants in their Response in Opposition (and argued at the hearing on City Salvage's Motion 

for Summary Judgment) as rendering City Salvage nonimmune from the protections of the MPLA 

was not the same defect as alleged in Appellants' Complaint. (T. pg. 29, ln.s 27-29, pg. 30, ln.s 1-29, 

pg. 31, ln.s 1-1 O; R.E. 8) That is, Appellants alleged that the Chinese drywall was rendered defective 

because it had water and structural damage that City Salvage was allegedly aware of when it sold 

the drywall to Ronny, which was not the issue before the trial court. 

Now on appeal, Appellants allege, again, that City Salvage "clearly committed fraud" by 

selling the Chinese drywall as new when it was allegedly damaged in transit to America not by 

selling Chinese drywall that was defective due to corrosive properties and posing potential health 

hazards. However, as specifically explained above, the trial court's decision correctly turned on the 

fact that this allegation by Appellants was not the same as pled in their Complaint; therefore, the 

issue of whether City Salvage had constructive knowledge of this different "defect" and mislabeled 

and modified the product in accordance with the same is not properly before this Court. 

The only issue before this Court is whether City Salvage had any knowledge, actual or 

constructive, that the Chinese drywall was defective because it allegedly had corrosive properties 
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and posed health hazards when City Salvage sold the subject drywall to Ronny, which action would 

meet the third exception to the innocent seller protections afforded by the MPLA. See Mrss. CODE 

ANN. § 11-1-63(h) ("the seller ... had actual or constructive knowledge of the defective condition 

of the product at the time he supplied the product."). Appellants have presented no issue of material 

fact to establish that City Salvage had any knowledge, whether actual or constructive, of the 

corrosive properties and potential health hazards allegedly associated with Chinese drywall, the 

defect specifically alleged in their Complaint, when City Salvage sold the drywall to Ronny. Thus, 

Appellants have failed to address the sole issue before this Court. 

A. Fraud must be pied with specificity. 

Rule 9(b) of the Mississippi Rules of Civil Procedure requires that "[i]n all averments of 

fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity." 

Miss. R. Civ. P. 9(b) (emphasis added); see also State v. Bayer Corp., 32 So. 3d 496, 501 ~~ 17, 18 

(Miss. 20 l 0) ( finding that the plaintiffs amended complaint met the specificity requirements of Rule 

9(b)). "The circumstances of the alleged fraud such as the time, place[,] and contents of any false 

representation or conduct must be stated." Id. (citations omitted). In their Complaint, Appellants 

alleged that City Salvage had knowledge that "inferior drywall" was being used in the construction 

of Appellants' home, and City Salvage committed fraud by concealing the fact that this "inferior 

drywall" was being used in the home. 1 (R. 14, ~~ 54-58; R.E. 4) Furthermore, Appellants alleged that 

they would not have purchased the home had they known this "inferior drywall" was being used in 

1 Appellants also alleged fraud in a separate section of their Complaint, which seems more 
directed at City Salvage. That is, City Salvage committed "fraud in misrepresenting and 
concealing the unreasonably dangerous nature of the Chinese drywall that they placed into the 
stream of commerce" and this action was the proximate cause of Appellants' damages. (R. 25-26, 
~~ 106-07; R.E. 4). 
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the construction, and the use of the "inferior drywall" in the home was the proximate cause of their 

alleged personal injuries and damages. (R. 14, ,i,i 54-58; R.E. 4). 

As a starting point, City Salvage never constructed nor sold the home to Appellants.2 

Regardless, Appellants did allege fraud in their Complaint; however, as admitted by counsel for 

Appellants at the hearing on City Salvage's Motion for Summary Judgment, it was pled generally. 

(T. pg. 25, ln.s 11-18; R.E. 8) Therefore, by admission, Appellants clearly have not pled fraud with 

the specificity that is required under Rule 9(b). See Miss. R. Civ. P. 9(b). Another issue with the 

fraud allegations in Appellants' Complaint is that the allegations focus on the use of "inferior 

drywall" in the home, which, upon a review of Appellants' Complaint, clearly did not refer to the 

newly alleged defect that the drywall City Salvage sold to Ronny was B Grade or physically 

damaged, as opposed to new. 

That is, per Appellants' Complaint, the "inferior drywall" City Salvage allegedly concealed 

was inferior because it was manufactured in China making it unfit for construction because it 

allegedly caused "serious and significant corrosion to copper piping and wiring in [the] home" and 

"emit[ted] several sulfur compounds, including carbon disulfide, carbonyl sulfur, and hydrogen 

sulfide ... [that] are extremely hazardous[,] and exposure to [these] substances [wa]s known to 

cause serious health problems."3 (R. 5-6, ,i,i 12-15; R.E. 4) Appellants clearly spelled out the reason 

2City Salvage was not a party to the contract for construction and sale of the home 
executed between Ronny, who built Appellants' home, and Appellants nor did City Salvage have 
a contract with Ronny. (R. 118-120, R.E. 6). 

3With regard to the additional fraud allegations that City Salvage concealed the 
"unreasonably dangerous nature" of the Chinese drywall (R. 25, ,i 106; R.E. 4), the drywall was 
allegedly unreasonably dangerous because of the same problems listed in Appellants' Complaint. 
(R. 5-6, ,i,i 12-15; R.E. 4). 
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the Chinese drywall was "inferior" or defective, and the reason it was defective was because it had 

corrosive properties that could lead to potential health problems not because it was allegedly 

damaged in transit to America and sold as B Grade and/or damaged. 

As stated above, Appellants are seeking to confuse the issues and have alleged this new, 

different defect as a red herring to cover up their failure to address the real issue in the case sub 

Judice. Until the Motion for Summary Judgment was filed, Appellants never raised B Grade or 

structurally damaged drywall as being the "inferior drywall" used in their home that City Salvage 

allegedly concealed or as being the concealed reason the drywall was "unreasonably dangerous" 

when City Salvage sold the Chinese drywall to Ronny. In fact, the possibility that the drywall may 

have been damaged in transit to America and sold as salvaged goods was never addressed in 

Appellants' Complaint at all. 

It is undisputed that City Salvage had no actual or constructive knowledge that the Chinese 

drywall was defective for use in construction based upon the specifically pied corrosive properties 

of the Chinese drywall, and therefore, it did not and could not commit fraud regarding the sale of the 

Chinese drywall to Ronny. Appellants have failed to even address this sole issue before the Court. 

Therefore, the judgment of the trial court should be affirmed. 

B. Implied warranties cannot circumvent the MPLA. 

Appellants alleged that the new amendments to the MPLA are not applicable to the facts of 

the case sub Judice because the present litigation was pending prior to the subject amendments in 

2014. However, Appellants have jumped ship again with regards to the sole issue on appeal -

whether City Salvage had actual or constructive knowledge of the corrosive nature of Chinese 

drywall specifically alleged by Appellants in their Complaint. Appellants are attempting to create 
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a material question of fact that is not properly before this Court just as they did in their Response in 

Opposition to City Salvage's Motion for Summary Judgment and at the hearing on the same. 

In a recent decision of the Mississippi Supreme Court decided in September of 2015, the 

Court addressed the issue of claims based on damages caused by a defective product and whether 

these claims properly fell within the purview of the MPLA. See Elliott v. El Paso Corp., 181 So. 3d 

263, 269, 19 (Miss.2015). The claims against City Salvage arise out of allegations that the Chinese 

drywall sold by City Salvage to Ronny for use in the construction of Appellants' home was defective 

because of its corrosive nature, and the defective drywall was the proximate cause of Appellants' 

alleged damages. In Elliott the Mississippi Supreme Court held that claims for damages caused by 

a defective product, such as the Chinese drywall in the instant matter, are subsumed by the MPLA. 

Id, n.24. As the Court stated, it "has held that the MPLA is the exclusive remedy for claims [ even 

if] brought after its enactment." Id. at 268-69, 17 (emphasis added). 

Appellants have failed to address the issue correctly decided by the trial court that City 

Salvage is immune in this products liability action because it had no actual or constructive 

knowledge that the Chinese drywall sold to Ronny was defective because of allegedly corrosive 

properties. Appellants are improperly raising issues such as the breach ofimplied warranties to create 

questions of fact where none exist. Since no evidence has been presented to show that City Salvage 

is not immune, the judgment of the trial court should be affirmed. 

C. Rule 56(f) relief is a last ditch effort by Appellants to avoid summary 

judgment and is not appropriate under the facts of the case sub judice. 

Appellants' request for Rule 56(f) relief is a disingenuous attempt to draw this Court away, 

again, from the sole issue on appeal. By seeking a continuance of this matter to conduct further 
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discovery, Appellants will attempt to flesh out their new allegation regarding the different defect, 

that has been explained above, to create a material issue of fact, which issue is not properly before 

this Court. The trial court properly decided that City Salvage was immune under the MPLA, and the 

judgment of the trial court should be affirmed. 

In support of their assertion they are entitled to the relief prescribed by Rule 56(f), 

Appellants alleged that they were preparing to move forward with a site inspection and depositions 

in this matter just as the plaintiffs in Stanley v. Scott Petroleum Corp., the case cited by Appellants 

in support of their position. 184 So. 3d 940, 943 ~ 7 (Miss.2016) (holding that the trial court should 

have granted a continuance under Miss. R. Civ. P. 56(f)); see Miss. R. Civ. P. 56(f). However, this 

litigation has been pending since March of 2013, and the first request for additional discovery by 

Appellants was on July 23, 2015, in their Response in Opposition to City Salvage's Motion for 

Summary Judgment that was filed four (4) days prior to the hearing on City Salvage's Motion. (R. 

191, ~~ 117-18; R.E. 7) Surely Appellants would have seen the need for the additional discovery they 

are requesting much earlier than twenty-eight (28) months after their Complaint was filed. 

Allowing Appellants the opportunity to conduct additional discovery in regard to a suit that 

was filed three (3) years ago is completely contrary to the intention and spirit of Rule 56. Even the 

Mississippi Supreme Court in Stanley stressed the importance of a party opposing summary 

judgment acting in good faith when seeking a Rule 56(f) continuance. Stanley, 184 So. 3d at 942 ~ 

5 (citations omitted); Miss. R. Civ. P. 56(f). Alternatively, and more importantly, Appellants are 

seeking to conduct discovery about an issue that is improperly before this Court. Appellants have 

presented zero support to show that City Salvage had any knowledge with regard to the defective 

nature of Chinese drywall at the time it sold the drywall to Ronny, the sole issue before this Court, 

and improperly seek Rule 56(f) relief to avoid summary judgment. 
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III. CONCLUSION 

The MPLA was enacted to protect innocent sellers like City Salvage who are mere conduits 

of a product. See MISS. CODE ANN. § 11-l-63(h). Appellants have failed to establish that City 

Salvage is not afforded the protections of the MPLA and is not an innocent seller in this products 

liability action as was correctly decided by the trial court. In fact, Appellants did not present any 

issues as to material facts in opposition to City Salvage's Motion for Summary Judgment. Therefore, 

the trial court's Judgment granting summary judgment and dismissing Appellants' claims as a matter 

of law should be affirmed. 

RESPECTFULLY SUBMITTED, this the 20th day of April, 2016. 

CITY SALVAGE, INC., APPELLEE 

S/Edward C. Taylor 
OF COUNSEL 
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ADDENDUM 

MISSISSIPPI CODE ANNOTATED SECTION 11-1-63, et seq. (2016) 

§ 11-1-63. Product liability actions; conditions for liability; what constitutes a defective product 

Subject to the provisions of Section 11-1-64, in any action for damages caused by a product, 
including, but not limited to, any action based on a theory of strict liability in tort, negligence or 
breach of implied warranty, except for commercial damage to the product itself: 

(a) The manufacturer, designer or seller of the product shall not be liable if the claimant does 
not prove by the preponderance of the evidence that at the time the product left the control of the 
manufacturer, designer or seller: 

(i) 1. The product was defective because it deviated in a material way from the 
manufacturer's or designer's specifications or from otherwise identical units manufactured to the 
same manufacturing specifications, or 

2. The product was defective because it failed to contain adequate warnings or 
instructions, or 

3. The product was designed in a defective manner, or 

4. The product breached an express warranty or failed to conform to other express 
factual representations upon which the claimant justifiably relied in electing to use the product; and 

(ii) The defective condition rendered the product unreasonably dangerous to the user or 
consumer; and 

(iii) The defective and unreasonably dangerous condition of the product proximately 
caused the damages for which recovery is sought. 

(b) A product is not defective in design or formulation if the harm for which the claimant 
seeks to recover compensatory damages was caused by an inherent characteristic of the product 
which is a generic aspect of the product that cannot be eliminated without substantially 
compromising the product's usefulness or desirability and which is recognized by the ordinary 
person with the ordinary knowledge common to the community. 

( c) (i) In any action alleging that a product is defective because it failed to contain adequate 
warnings or instructions pursuant to paragraph (a) (i)2 of this section, the manufacturer, designer or 
seller shall not be liable if the claimant does not prove by the preponderance of the evidence that at 
the time the product left the control of the manufacturer, designer or seller, the manufacturer, 
designer or seller knew or in light of reasonably available knowledge should have known about the 
danger that caused the damage for which recovery is sought and that the ordinary user or consumer 
would not realize its dangerous condition. 
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(ii) An adequate product warning or instruction is one that a reasonably prudent person 
in the same or similar circumstances would have provided with respect to the danger and that 
communicates sufficient information on the dangers and safe use of the product, taking into account 
the characteristics of, and the ordinary knowledge common to an ordinary consumer who purchases 
the product; or in the case of a prescription drug, medical device or other product that is intended to 
be used only under the supervision of a physician or other licensed professional person, taking into 
account the characteristics of, and the ordinary knowledge common to, a physician or other licensed 
professional who prescribes the drug, device or other product. 

( d) In any action alleging that a product is defective pursuant to paragraph (a) of this section, 
the manufacturer, designer or seller shall not be liable if the claimant (i) had knowledge of a 
condition of the product that was inconsistent with his safety; (ii) appreciated the danger in the 
condition; and (iii) deliberately and voluntarily chose to expose himself to the danger in such a 
manner to register assent on the continuance of the dangerous condition. 

( e) In any action alleging that a product is defective pursuant to paragraph (a)(i)2 of this 
section, the manufacturer, designer or seller shall not be liable if the danger posed by the product is 
known or is open and obvious to the user or consumer of the product, or should have been known 
or open and obvious to the user or consumer of the product, taking into account the characteristics 
of, and the ordinary knowledge common to, the persons who ordinarily use or consume the product. 

(t) In any action alleging that a product is defective because of its design pursuant to 
paragraph (a)(i)3 of this section, the manufacturer, designer or product seller shall not be liable if the 
claimant does not prove by the preponderance of the evidence that at the time the product left the 
control of the manufacturer, designer or seller 

(i) The manufacturer or seller knew, or in light of reasonably available knowledge or in 
the exercise of reasonable care should have known, about the danger that caused the damage for 
which recovery is sought; and 

(ii) The product failed to function as expected and there existed a feasible design 
alternative that would have to a reasonable probability prevented the harm. A feasible design 
alternative is a design that would have to a reasonable probability prevented the harm without 
impairing the utility, usefulness, practicality or desirability of the product to users or consumers. 

(g) (i) The manufacturer of a product who is found liable for a defective product pursuant to 
paragraph (a) shall indemnify a product seller or designer for the costs of litigation, any reasonable 
expenses, reasonable attorney's fees and any damages awarded by the trier of fact unless the seller 
or designer exercised substantial control over that aspect of the design, testing, manufacture, 
packaging or labeling of the product that caused the harm for which recovery of damages is sought; 
the seller or designer altered or modified the product, and the alteration or modification was a 
substantial factor in causing the harm for which recovery of damages is sought; the seller or designer 
had actual knowledge of the defective condition of the product at the time he supplied same; or the 
seller or designer made an express factual representation about the aspect of the product which 
caused the harm for which recovery of damages is sought. 
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(ii) Subparagraph (i) shall not apply unless the seller or designer has given prompt notice 
of the suit to the manufacturer within ninety (90) days of the service of the complaint against the 
seller. 

(h) In any action alleging that a product is defective pursuant to paragraph (a) of this section, 
the seller or designer of a product other than the manufacturer shall not be liable unless the seller or 
designer exercised substantial control over that aspect of the design, testing, manufacture, packaging 
or labeling of the product that caused the harm for which recovery of damages is sought; or the seller 
or designer altered or modified the product, and the alteration or modification was a substantial 
factor in causing the harm for which recovery of damages is sought; or the seller or designer had 
actual or constructive knowledge of the defective condition of the product at the time he supplied 
the product. It is the intent of this section to immunize innocent sellers who are not actively 
negligent, but instead are mere conduits of a product. 

(i) Nothing in this section shall be construed to eliminate any common law defense to an 
action for damages caused by a product. 
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