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Not once in its twenty-page Response does BellSouth dispute that Contract 4000-1, an 

active contract that runs through 2018,1 is a public record subject to disclosure under the 

Mississippi Public Record Act.  And in light of the express language in Miss. Code § 25-1-

100(5) that “contracts for personal and professional services that are awarded or executed by any 

state agency, including, but not limited to, the Department of Information Technology Services. . 

. shall not be exempt from the Mississippi Public Records Act of 1983,” it would be nonsensical 

for BellSouth to argue that Contract 4000-1 is exempt from disclosure under the Mississippi 

Public Record Act.2  Thus, it is undisputed that Contract 4000-1 is a public record subject to 

disclosure under the Mississippi Public Records Act. 

Based on the express language adopted by the Legislature above, Cellular South filed a 

public records request on July 10, 2015 requesting exactly what the Legislature has deemed a 

public record--Contract 4000-1.  However, in order to continue to hide the terms of Contract 

4000-1 from Cellular South and the public, BellSouth argues that a ten-year old Protective Order 

premised on a finding that Contract 4000-1 contains (1) “highly sensitive confidential and 

proprietary information of a commercial nature,” (2) “trade secrets” and (3) information that if 

publically disclosed “will substantially impede BellSouth’s ability to compete,” forever 

precludes public disclosure of Contract 4000-1, an active contract, under the Mississippi Public 

Records Act.  In support of this argument, BellSouth exclusively relies on the argument that 

Section 25-61-11 operates as a “savings clause” to prevent application of amended Sections 25-

                                                 
1 Since the Contract has not been disclosed, the public does not know if there are additional extensions 
available in the contract, and therefore, it is unknown if the contract can be extended beyond 2018. 
 
2 In fact, BellSouth recognizes in its Response that the 2015 amendments to the Mississippi Public 
Records Act “restrict the ability of a court in the future to restrict disclosure of a telecommunications 
contract with the State. . . .”  Response at pg. 6. 
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1-100 and 25-61-9 and  the “upend[ing of] existing protective orders”, like the 2006 Protective 

Order.  Response at pg. 6.  BellSouth’s position is misplaced.   

           First, assuming for the sake of argument that the 2006 Protective Order is a final 

judgment, it expressly states that it will remain in effect “until revoked or replaced by another 

protective order” by the Chancery Court.  (R.E. Tab 2)  Accordingly, by its plain terms, the 2006 

Protective Order is subject to being revoked or replaced by the Chancery Court.  “It is well-

settled that a trial court retains the power to modify or lift a protective order that it has entered.”  

Ballard v. Herzke, 924 S.W.2d 652, 659 (Tenn. 1996) (citing Poliquin v. Garden Way, Inc., 989 

F.2d 527, 535 (1st Cir. 1993) (stating that “a protective order, like any ongoing injunction, is 

always subject to the inherent power of the district court to relax or terminate the order, even 

after judgment.  Public Citizen, 858 F.2d at 781-82.”); Beckman Industries, Inc. v. International 

Ins. Co., 966 F.2d 470, 472 (9th Cir. 1992); United Nuclear Corp. v. Cranford Ins. Co., 905 F.2d 

1424, 1427 (10th Cir. 1990)).3  Further, as the Third Circuit recognized in Pansy v. Borough of 

Stroudsburg, 23 F.3d 772, 791 (3rd Cir. 1994), where information sealed by a protective order 

would otherwise be publically available under a state freedom of information law, there should 

be a “strong presumption” against maintaining a protective order:  “[W]here it is likely that 

information is accessible under a relevant freedom of information law, a strong presumption 

exists against granting or maintaining an order of confidentiality whose scope would prevent 

disclosure of that information pursuant to the relevant freedom of information law. In the good 

cause balancing test, this strong presumption tilts the scales heavily against entering or 

maintaining an order of confidentiality.”  Thus, the Chancery Court plainly has the inherent 

power and authority and continuing jurisdiction to revoke or replace the 2006 Protective Order. 

                                                 
3 See also 8A Federal Practice & Procedure Civil 2d § 2044.1, pgs. 259-282 (West 2010) (“Once entered, 
protective orders need not remain in place permanently, and they are not immutable in their terms.”). 
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Second, BellSouth does not dispute in its Response that the Legislature, not the court, 

defines what public records are subject to disclosure under the Mississippi Public Records Act; 

and the Legislature now has made it clear that with procurement and professional services 

contracts awarded by state agencies, like Contract 4000-1, provisions regarding the commodities 

purchased or services provided, the price paid, and the term of the contract shall not be deemed a 

trade secret or confidential commercial or financial information exempt from disclosure under 

the Mississippi Public Records Act.   See Miss. Code § 25-6-9.  Thus, the factual basis 

supporting the 2006 Protective Order has been eviscerated providing a clear basis for the 

revocation of the 2006 Protective Order. Again, it is undisputed that Contract 4000-1, an active 

contract that presently runs through 2018, is a public record subject to disclosure under the 

Mississippi Public Records Act.  Accordingly, as the Third Circuit recognized in Pansy, there 

should be a “strong presumption” against maintaining a protective order that places such a public 

document beyond the reach of the public through a public records request.   

 Third, while Bellsouth argues the “savings language” codified at Miss. Code. § 25-61-11 

makes clear that the 2015 amendments to the Mississippi Public Records Act do not have the 

automatic effect of amending, repealing or superseding any court decision, nothing in Section 

25-61-11 precludes or prevents a court from exercising its continuing jurisdiction and inherent 

power and authority to reconsider and revoke an improvidently granted protective order in the 

face of a new public records request.4  In this instance, the Chancery Court had the continuing 

jurisdiction and inherent power and authority to revoke the 2006 Protective Order because the 

Legislature clarified the law and made it crystal clear that contracts for services awarded by the 

                                                 
4 In its Responses, BellSouth recognizes that, through the 2015 amendments, the Legislature “chose not to 
invalidate existing protective orders, many entered years or even decades ago.”  Response at pg. 7.  By 
the same token, the 2015 amendments do not in any way limit or impact the continuing jurisdiction and 
inherent power and authority of the courts to reconsider and revoke improvidently granted protective 
orders.  
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Department of Information Technology Services, like Contract 4000-1, are not exempt from 

disclosure, and the terms of such contracts shall not be deemed a trade secret or confidential 

commercial or financial information exempt from disclosure under the Mississippi Public 

Records Act.   

Clearly, it was not the intent of the Legislature through “savings language” in Section 25-

61-11 to limit a court’s continuing jurisdiction and inherent power and authority to reconsider 

and revoke improvidently granted protective orders, and therefore BellSouth’s argument that the 

2015 amendments “do not apply to contracts that were already protected by an existing 

protective order” is absurd.  Response at pg. 8.  BellSouth would have the Court believe that it 

was the intent of the Legislature, through the “savings language”, to set all existing protective 

orders in stone and to forever preclude any court from every reconsidering or setting aside a 

protective order in effect on the date that the 2015 amendments went into effect.  Simply stated, 

the argument that it was the intent of the Legislature, through the adoption of the “savings 

language,” to forever preclude and prevent courts from reconsidering and vacating improvidently 

granted protective orders strains all reason and credibility.   

 The intent of the 2015 amendments to the Mississippi Public Records Act was to increase 

transparency and open up more information to public disclosure, not to forever preclude the 

public disclosure of active contracts with state agencies based on ancient protective orders.  The 

construction of the 2015 amendments advanced by BellSouth would have the exact opposite 

effect of the Legislature’s intent, forever precluding the public disclosure of active contracts with 

state agencies that were erroneously determined by some court to be exempt from public 

disclosure.  Cellular South respectfully submits that the Court should reject this interpretation of 

the 2015 amendments to the Mississippi Public Records Act and hold that the 2015 amendments 
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do not limit or impact the continuing jurisdiction and inherent power and authority of courts to 

reconsider and revoke improvidently granted protective orders. 

 Finally, Cellular South was not a party to the Chancery Court proceedings ten years ago 

that resulted in the issuance of the 2006 Protective Order.  Accordingly, Cellular South neither 

had the opportunity to challenge BellSouth’s position before the Chancery Court in 2006, nor 

seek a direct appeal from the issuance of the 2006 Protective Order.  Thus, BellSouth’s argument 

that the time to file an appeal from the issuance of the 2006 Protective Order expired almost a 

decade ago is nonsense.5  Response at pg. 12.  Cellular South made a public records request after 

the Legislature clearly deemed the contract at issue a public record.  When ITS denied Cellular 

South the documents based on the 2006 Protective Order, the only avenue for Cellular South to 

obtain judicial review of the 2006 Protective Order is through a collateral proceeding seeking to 

have the Protective Order reconsidered and revoked, which is exactly what the instant action 

sought to do.   As stated above, it is well-established that the Chancery Court has continuing 

jurisdiction and the inherent power and authority to modify or lift the 2006 Protective Order, and 

the Chancery Court expressly recognized this continuing jurisdiction and authority in the 2006 

Protective Order. (R.E. Tab 2)  Thus, the instant action is timely.  

 In short, it is undisputed that Contract 4000-1 is a public record subject to disclosure 

under the Mississippi Public Records Act.  Further, it cannot seriously be disputed that the 

Chancery Court has the continuing jurisdiction and inherent power and authority to reconsider 

and revoke the 2006 Protective Order.  Finally, the intent of the 2015 amendments to the 

Mississippi Public Records Act was to increase transparency and open up more information to 

the public, including information regarding the terms of procurement and services contracts 

entered into by state agencies.  Thus, BellSouth’s argument that the “savings language” 
                                                 
5 In the Chancery Court, BellSouth never raised an argument that Cellular South’s Petition was untimely. 
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contained in the 2015 amendments forever precludes the Chancery Court from exercising its 

continuing jurisdiction and inherent power and authority to revoke or upend the existing 2006 

Protective Order is absurd and should be rejected by the Court.  Accordingly, Cellular South 

respectfully requests that the Court reverse the December 10, 2015 Order of the Chancery Court 

denying Cellular South’s Petition to Revoke the 2006 Protective Order and remand with 

instruction to the Chancery Court to revoke the 2006 Protective Order and order that Contract 

4000-1 immediately be made a public record available to Cellular South.    

This, the 6th day of June, 2016. 

Respectfully submitted, 
 
CELLULAR SOUTH, INC. 
 
By:  /s/ Sheldon G. Alston  
       Sheldon G. Alston, 
       One of Its Attorneys 

OF COUNSEL: 

John E. Wade, Jr., MSB. 6850 
Sheldon G. Alston, MSB. 9784 
Joseph A. Sclafani, MSB. No. 99670 
Matthew W. Allen, MSB No. 101605 
BRUNINI, GRANTHAM, GROWER & HEWES 
190 East Capitol Street (39201) 
Post Office Drawer 119 
Jackson, Mississippi 39205 
Telephone:  (601) 948-3101 
Facsimile:   (601) 960-6902 
jwade@brunini.com  
salston@brunini.com  
jsclafani@brunini.com 
mwallen@brunini.com  
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I, Sheldon G. Alston., counsel of record for Appellant Cellular South, Inc., do hereby 

certify that I have this day filed the foregoing brief with the Clerk of this Court using the Court’s 

ECF system, which sent electronic notification to all counsel of record. 

 I further certify that I have this day forwarded by United States mail, postage prepaid, a 

true and correct copy of the foregoing brief to the following: 

Honorable William Singletary 
Hinds County Chancery Judge 
Post Office Box 686 
Jackson, MS 39205 

 This, the 6th day of June, 2016. 
 
 

     /s/ Sheldon G. Alston                                
    Sheldon G. Alston, Esq. (MSB No. 9784) 
    Counsel for Appellant Cellular South, Inc. 

 

   

 

 


