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IN THE SUPREME COURT OF THE STATE MISSISSIPPI 

STEPHANIE LEIGH KITTRELL      APPELLANT 

VERSUS        CASE NO. 2015-CA-00082 

STAN EDWARD KITTRELL                                       

 APPELLEE           

 

INTRODUCTION 

The Appellant, also referred to herein as Stephanie, demonstrated in her initial brief that 

the trial court erroneously determined that she had entered a de facto marriage with Ethan Ewell, 

and thus placed before Stephanie a faulty presumption to overcome in order to maintain alimony 

payments to which she was entitled pursuant to the parties’ Property Settlement Agreement that 

was incident to their 2005 Divorce. Further, Stephanie respectfully asserted that the alimony to 

which she was entitled pursuant to the said Property Settlement Agreement should have been 

viewed by the lower court as lump sum alimony, and thus not subject to modification. Stephanie 

based her argument upon the premise that because the alimony award was a part of Stan’s (the 

Appellee’s) retirement, it should have been labeled as lump sum alimony, as such was clearly the 

parties’ intent upon their agreement. Stephanie argued in her brief that the mislabeling, or an 

unclear labelling of such alimony should not penalize her in receiving her equitable division of the 

marital estate.  

REBUTTAL TO APPELLEE’S STATEMENT OF THE ISSUES  

AND STATEMENT OF CASE 

 

Stan commences his Brief of Appellee full of vitriol, and states as facts certain allegations 

that were not proven, i.e. his statement referring to a “… drug fueled use of Crystal (sic) 

amphetamines (sic) and living with her boyfriend in a de facto marriage…” Furthermore, Stan 

states that Stephanie was “… charged with possession with intent to sell Crystal (sic) 
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Amphetamines (sic)…” However, Stan fails to inform the Honorable Court in his brief that the 

charges were dismissed (R. p. 27 line 26). Furthermore, Stan fails to note that pursuant to testimony 

on the record, drugs were not a problem in Stephanie’s life. (R page 27 line15 and 16 line 24). In 

fact, Stan’s counsel recognized that drugs were not a problem for Stephanie as demonstrated by 

his use of past tense verbs in the questioning Stephanie, i.e., “… what was your drug of choice that 

when you used what was the drug you used…” Furthermore, the record is clear that Stephanie 

resided with her mother when this was heard (see R. page 18 line 26) and only resided with Ethan 

Ewell prior to the last court hearing (see R. page 19line 12 and 17). 

However, the issues Stan presents that may be ascertained from his opprobrious Statement 

of the Issues are his contentions that the alimony that Stephanie was awarded was periodic 

alimony, and that Stephanie’s entitlement to the same terminated upon her “drug fueled use of 

Crystal (sic) amphetamines and living with her boyfriend in a de facto marriage…” Thus, 

Stephanie concurs with Stan’s assertion that at issue is whether or not the alimony for which the 

parties’ property settlement agreement provides should be considered lump-sum alimony or 

periodic alimony. Furthermore, Stan alleges in his Statement of the Issues that the monies he was 

to pay Stephanie should be terminated by Stephanie’s “… living with her boyfriend in a de facto 

marriage…” Implicit in the foregoing allegation is the issue of whether or not Stan satisfied his 

burden of proving that Stephanie entered a de facto marriage, and by doing so terminated Stan’s 

obligation of alimony, if indeed the monies awarded to Stephanie pursuant to the parties’ 

agreement was correctly adjudicate as periodic alimony. Therefore, Stephanie contends that the 

parties are basically in agreement as to the issues now before the Honorable Court. 

Nevertheless, Stan submits in his Statement of the Case that the matter sub judice concerns 

the definition of periodic and permanent alimony. Stephanie has no issue with the definition of the 
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types of alimony. Stephanie is aggrieved regarding the Chancellor’s erroneous application of the 

definition, and maintains that the monies to which she is entitled to receive from Stan should be 

considered as lump sum alimony. Furthermore, Stephanie asserts that Stan did not satisfy his 

burden of proof regarding Stephanie entering a de facto marriage.   

REBUTTAL TO APPELLEE’S WITNESS TESTIMONY 

 

Stephanie asserts that in Stan’s section entitled “Witness Testimony” from his Brief of the 

Appellee, Stan refers to statements out of context, and fails to present witness testimony from the 

perspective of the totality of the record. As demonstrated in the record, Stephanie contends that 

she is not a habitual drug user, and that she is not now using. (see R. page 18 line 18, page 16 lines 

24-28). …” Furthermore, the record is clear that Stephanie resided with her mother when this was 

heard (see R. page 18 line 26) and only resided with Ethan Ewell prior to the last court hearing 

(see R. page 19line 12 and 17). Furthermore, Stephanie asserts that her entitlement to alimony is 

not based upon her employment status or whether or not she has face other personal issues. In fact, 

Stan testified that Stephanie is now a healthy person. (R. page 34 line 17). 

REBUTTAL TO APPELLEE’S ARGUMENT 

Stephanie contends that it is clear that the alimony for which the parties’ property 

settlement agreement provides is lump-sum alimony, and therefore, it is non-modifiable. The intent 

of the alimony was an equitable distribution of the marital estate after fourteen (14) years of 

marriage. The parties’ agreement entitled Stephanie to the ownership of the marital home with 

certain stipulations should the home be sold, and to a certain portion of Stan’s retirement as set 

forth in said agreement. With the lower court’s decision that the monies paid to Stephanie from 

Stan’s retirement is periodic alimony and thus modifiable, Stephanie has incurred a loss of a large 

portion of the marital estate to which she was entitled. Furthermore, Stephanie asserts that her 
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entitlement to this equitable part of the marital estate is not contingent upon her employment status 

or whether or not she has face other personal issues. Furthermore, the lower court’s finding that 

Stephanie was in a de facto marriage is without merit. There was no testimony that during such 

periods that she resides with Ethan Ewell that he was paying any of her expenses.  

Stan cites Creekmore v. Creekmore, 651 So. 2d 513 (Miss. 1995) as a case which should 

control the matter sub judice, and employs Creekmore to set forth five issues in an attempt to 

demonstrate that the alimony Stephanie was awarded was periodic alimony. However, Stan fails 

to address the intent of the alimony as demonstrated by the fact that it was delineated as Stephanie’s 

equitable part of Stan’s retirement funds. It was clearly the parties’ intent that this payment was to 

be made as an equitable distribution of the marital estate.  

Stephanie was granted forty percent (40%) of the Stan’s “13th” retirement check from 

PERS. Stan’s payment to Stephanie of such benefits was a “… substitute for a property division…” 

and thus should be correctly characterized as lump sum alimony. In fact, during the trial, Stan 

admitted as much when he stated, “[Y]es.  We first worded it as retirement fund.”  The parties 

were married fourteen (14) years, and Stan accumulated part of his retirement during said marriage. 

It would be inequitable for Stephanie not to receive her portion of this retirement, and by current 

Judgment, she does not receive any portion of the retirement.  

Stephanie contends that the lower court employed Pritchard v. Pritchard, 2011-CA-01159-

COA (Miss. App. 2012), to control and substantiate its decision. Stephanie contends that the matter 

sub judice is distinguished from Pritchard in at least two (2) respects. First, the lower court’s 

application of Pritchard to the case sub judice is erroneous because the alimony awarded in 

Pritchard was specifically referred to as periodic alimony. Alimony awarded to Stephanie in the 

matter sub judice has always been viewed by the Court and characterized as lump sum alimony, 
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and as such cannot be modified.  

Second, Stephanie did not cohabit with another man, including Ethan, since her divorce. 

No testimony was given substantiating that issue by either witness, and no documentary evidence 

was introduced to even remotely suggest that she did. Notwithstanding, the lower court seems to 

have presumed that Stephanie did indeed cohabit with Ethan without regarding the lack of 

evidence to support the same. Therefore, no de facto marriage existed. There should have been no 

presumption for Stephanie to overcome because she had not cohabited with anyone, and there was 

no testimony that she was avoiding marriage in order to continue receiving alimony from Stan.  

On page 32 of the trial transcript, Stan stated, “[Y]es. We first worded it as a retirement 

fund.”  Stan’s statement correctly characterizes the alimony in the cause sub judice because it was 

only fair for Stephanie to receive an equitable distribution of his retirement. This payment from 

Stan’s retirement stipulated in the parties’ Property Settlement Agreement was not for Stephanie’s 

support, but was in fact lump-sum alimony. Therefore, Stephanie contends that the Honorable 

Court should find as it did in Devore v. Devore, 725 So. 2d 193 (Miss. 1998) and look beyond any 

mislabeling, or lack of labeling all together, clarifying and correctly labeling this payment from 

Stan’s retirement as lump-sum alimony. 

The condition of termination of alimony upon remarriage does not preclude lump-sum 

alimony. The parties are free to place that stipulation in a lump-sum alimony provision. “The Court 

of Appeals approved an agreement for lump-sum alimony to terminate at the recipient’s death or 

remarriage but which would survive the payor’s death” Deborah H. Bell, Bell on MS Family Law, 

§ 9.03 [2] (2d. ed. 2011). “Parties may also create lump-sum alimony that terminates at the death 

of either party or remarriage” Deborah H. Bell, Bell on MS Family Law, § [3] (2d. ed. 2011).  

Further, “[L]ump sum alimony is a final settlement between husband and wife unaffected by the 
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remarriage of the payee spouse” Cunningham v. Lanier, 589 So.2d 133, 137 (Miss. 1991).   

The fact that the alimony terminates when the child turns twenty-one does not define the 

type of alimony stipulated. The child becoming twenty-one years of age provides a definite time 

period for which the lump-sum alimony should be paid. Therefore, the lump-sum alimony award 

in said Property Settlement Agreement is non-modifiable and vested in Stephanie at the time said 

alimony was awarded, which was December 15, 2005. 

Stephanie asserts that after its erroneous determination that Stephanie’s alimony she 

received from Stan’s retirement was periodic alimony, Pritchard was sine qua non in the lower 

court’s decision. Stephanie contends that its application to the matter sub judice is erroneous. The 

Opinion and Final Judgment of the lower court states “The Court believes from the testimony 

adduced in this case that the case at bar was similar to the Pritchard case.”   

In Pritchard v. Pritchard, 99 So. 3d 1175 (Miss. Ct. App. 2012): 

CJ testified that she had lived with Bruce for four years. From 

2007 to 2011. Bruce and CJ lived in at least three different 

locations together.   First, they lived in Alabama. They moved to 

Florida into a home that Bruce leased.” Id.  “Q. But you will 

admit that you cohabitated with him for the last four years? A. 

Yes, it’s a financial arrangement.” Id at 1176.  “Bruce and CJ 

moved together at least three times, even across state lines.  Id at 

1179. 

 

The lower court could have correctly used Pritchard to show that cohabitation gives a 

presumption of support. However, the Court used Pritchard to show the cohabitation itself. The 

Court erred by holding that these two cases were so similar. The statements above show that in 

Pritchard testimonial evidence was given that the parties cohabitated, and that the parties actually 

crossed state lines together. On the other hand, Stan offered no such evidence that Stephanie 

cohabited with anyone. 

This case does just the opposite of Pritchard. Stan offered no testimony or any other 
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evidence that the parties cohabitated. Furthermore, Stephanie testified that she did not cohabit with 

anyone, but that she resided with her mother. It is undisputed in Pritchard that CJ and Bruce were 

living together. CJ and Bruce had been living together in three different houses and in two different 

states. The evidence forced the finding of cohabitation in Pritchard. However, in the matter sub 

judice, there is absolutely no evidence to suggest that Stephanie cohabited with anyone. 

No one testified that Stephanie was residing with her boyfriend. On page 19 lines 15-17 of 

the trial transcript, Stephanie stated that she was not living with her boyfriend. There was only one 

other witness who was not even asked the question of where Stephanie was residing. Therefore, 

the Court’s reliance on Pritchard is ill-founded. Therefore, the Court should only rely on the 

evidence that has been presented and reconsider the decision or remand for a new trial.   

In oral argument, opposing counsel argued cohabitation due to the transcript reading that 

the parties had spent the night together. “A short period of cohabitation may not trigger the 

presumption.” Id at 1178.  In Coggins v. Coggins, 132 So. 3d 643 (Miss. Ct. App. 2014):  

In this case, the chancellor found there was neither cohabitation 

nor mutual support to justify terminating Bill's alimony 

obligation. While Alicia and her boyfriend spent time together 

— during the day and some nights — and shared an occasional 

meal together, we find nothing in the record to conclude the 

chancellor's findings on this issue were manifestly wrong or 

clearly erroneous.  

 

Neither are we persuaded by Bill's insistence that our finding of 

a de facto marriage in our recent Pritchard opinion directs us to 

reverse and render this case.  In Pritchard, the former spouses 

had entered into a settlement agreement in which the husband 

would pay the wife alimony until either died or the wife 

remarried. Pritchard, 99 So.3d at 1175  After the divorce, the 

former wife admittedly  had lived with her boyfriend for 

several years, moving three times with  him, even out-of-

state, all the while consciously avoiding the appearance of living 

like husband and wife, so as not to put her alimony payments in 

jeopardy. Id. at 1175-76. We found the wife could not have her 

proverbial cake and eat it too. She could not "structure her 
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relationship with [her live-in boyfriend] so she could receive the 

benefits  of the relationship with some semblance of 

respectability and at the same time continue her alimony 

payments from [her former husband]." Id. at 1179. Since the 

former wife's relationship with her boyfriend was a "de facto 

marriage," we held that the former husband was released from 

his obligation to pay alimony under the settlement agreement. . 

 

But here, we find no evidence that Alicia has been "avoiding 

marriage to continue alimony." Bell, Mississippi Family Law § 

9.10[2][b]. "The law is, in effect, that if the alimony recipient 

and another  individual have so fashioned their relationship, to 

include their physical living arrangements and their the obligor 

may be relieved of his obligation to pay alimony the same as if 

his former spouse had entered  into a de jure 

marriage." Pope, 803 So.2d at 504 (¶ 12) (citing Scharwath,702 

So.2d at 1211 (¶¶ 6-7)). Based on the evidence, the chancellor 

concluded Alicia and her boyfriend had not "so fashioned their 

relationship." They neither structured their living 

arrangements nor arranged their financial affairs so that they 

were, for all practical purposes, married. We find no abuse of 

discretion in this conclusion. 

 

Coggins is a 2014 case that found there was no de facto marriage. As seen above, it broke 

down the Pritchard ruling and decided that its own facts were unlike Pritchard and therefore 

reached a different conclusion. This case is much more like Coggins than it is Pritchard. Stephanie 

neither structured her living arrangements nor arranged her financial affairs as if she were married 

to anyone else. Therefore, this Court should follow Coggins rather than Pritchard and find that 

there is no de facto marriage.   

In Pritchard v. Pritchard, 99 So. 3d 1175 (Miss. Ct. App. 2012), the following can be 

noted: 

“However, Richard testified: She asked me about a year ago, 

what would happen if I got married.  And I said, ‘Well, it’s 

pretty clear if you look in the divorce decree, you [lose] your 

alimony’ And she said, ‘What about the [A]ir [F]orce.’  And I 

said, ‘No, you would still get that.’  And I said, ‘Why are you 

planning on getting married?’ And her response was, ‘No, I 

can’t afford to get married because I can’t afford to [l]ose my 
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alimony.’  I mean, it was one other time when she was actually 

engaged to another man.  Showed me the diamond. And that 

didn’t work out.  But her response every time has been, ‘I don’t 

want to [l]ose my alimony.” Id at 1177.   

 

Again, the facts of Pritchard are very different from the case at bar. As a result, it was error 

for the Court to find the cases were so similar. Pritchard shows actual testimony in that one party 

was avoiding remarriage simply to keep from losing alimony. In the present case, no testimony 

was offered either way regarding whether Stephanie was avoiding marriage to keep her alimony. 

Therefore, this Court should not assume that is what she was doing.    

There is a presumption of support only if the Court finds cohabitation. Here, there was no 

evidence offered that the parties were cohabitating together. Therefore, Stephanie did not have a 

presumption to overcome in order to show that she was not receiving support. Even if cohabitation 

had been found, Stan failed to put on any evidence at trial that Stephanie was receiving support. 

Therefore, the Honorable Court should not assume Stephanie was receiving support from anyone. 

RESPECTFULLY SUBMITTED this the 11th day of January A.D. 2016. 

         

/s/ Renee McBride Porter___ 

        Renee McBride Porter 

Mississippi State Bar No. 8388 

Porter Law Firm, P.A. 

915 Main Street 

Post Office Box 982 

Columbia, MS 39429 

Telephone: (601)731-1886 

Facsimile: (601) 731-1887 

E-mail: renee@porterlf.com 
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