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ARGUMENT

SOLE ISSUE:

Did the Chancery Court commit reversible error
by awarding to Johnny $100,000 lump sum
alimony from Claudia’s one-half (½) marital
property division interest in the marital
residence.

Johnny started living with his girlfriend Karen at Karen’s

house when the parties separated after Claudia found Johnny naked

in bed with Karen at Karen’s house. Johnny’s truck was parked in

front of Karen’s house and Johnny was not trying to hide his

adulterous relationship. Claudia found Karen’s earring in Johnny

and Claudia’s marital bed approximately one month before the

separation. Apparently, Johnny thought that if he didn’t attempt to

hide the affair that would make his adultery okay and everything

would work out for him. With Judge Lynchard electing not to follow

the law, to ignore uncontradicted facts, to disregard the mandate

of this Court and to simply rule against the substantial evidence

and applicable law, things appear to be working out for Johnny as

planned. Fortunately, this Court has decision making authority over

Judge Lynchard and this Court asserted its authority emphatically

in Renfro I.  For reasons setforth in Claudia’s main brief and this

Reply Brief, this Court should again right the wrong of Judge

Lynchard and reverse and render in favor of Claudia in Renfro II. 

On cross examination, Johnny admitted at trial that he and

Karen were living together as if man and wife, but not married, and

that Karen pays “a hundred percent” of the bills. [R-I Tr.36:1-
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6][RB-R.2] 

On cross examination at trial, Karen admitted that Johnny and

Karen were living together as a family unit, but not married, and

that she was paying all of the household bills and that she pays

all of Johnny’s bills. [R-I Tr.20:17-25][RB-R.1] 

In his brief, Johnny erroneously contended that his gross

monthly income was $1,500 as stated in his 8.05 Financial

Statement, trial Exhibit “2".  However, a cursory examination of

page 2 of Johnny’s 8.05 Financial Statement reveals that Johnny did

not state anything for his “gross monthly income” and specifically

stated that his “net monthly income-take home pay” was $1,500. [R-I

Exhibit-2][RB-R.20-34]

Claudia’s 8.05 Financial Statement reflects that her “net

monthly pay” is $1,547.62. [R-I Exhibit-1][RB-R.6-19] 

There is a $47.62 difference between Claudia’s income and

Johnny’s income.  The undisputed testimony from Johnny and Karen is

that she is paying “a hundred percent” of Johnny’s bills.  If Judge

Lynchard would have been attempting to be fair minded and base his

opinion on uncontradicted facts, which he wasn’t, he certainly

would have at least imputed as income to Johnny his household

expenses paid by Karen.  Respectfully, imputed income is not a new

concept in domestic law.

As setforth in her 8.05 Financial Statement, Claudia’s net

monthly income from her factory employment is $1,547.62 while her

monthly expenses are $2,433.94.  As pointed out by Johnny in his
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brief, Claudia is paying her daughter’s student loan of $246.47 per

month.  Reducing her expenses by the student loan payment amount,

Claudia’s monthly expenses are $2,187.47.  Claudia has a monthly

“deficit” of $639.83 because her monthly expenses exceed her income

by said amount.  

Johnny’s income, Claudia’s income and expenses, Claudia’s

“deficit” and the fact that Karen was paying “a hundred percent” of

Johnny’s bills were all uncontradicted at trial. 

As yet another glaring example of Judge Lynchard just simply

ignoring uncontradicted testimony and facts, Judge Lynchard in an

attempt to support his unsupportable award of alimony to Johnny

makes the following finding of fact at page 9 of his opinion:

“the Plaintiff (Claudia) has a much greater
income and capacity for such as does the
defendant (Johnny)” 
[R-II CP.80-90][RB-R.35-45]

In Renfro I, Judge Lynchard made an absolutely erroneous

finding that Claudia had testified that the development and

management of her inherited real property as a tree farm was for

the purpose of providing funds for the retirement of the parties. 

Judge Lynchard found that this was “perhaps most importantly” in

his erroneous decision to classify Claudia’s 140 inherited acres as

marital property.

     However, as the record reflected and this Court found, it was

Johnny, not Claudia, who testified as setforth above pertaining to

retirement.
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Now in Renfro II, Judge Lynchard is again making erroneous

findings of fact certainly not supported by the evidence to justify

his ruling on the alimony issue which are just simply not supported

by the facts nor the record.

Judge Lynchard appears to use phrases from various cases

totally out of context in an attempt to justify a position.  For

example, at page 10 of his opinion where he is awarding $100,000

lump sum alimony to Johnny from Claudia and not making an equitable

division of property, Judge Lynchard makes the following finding: 

“Under the Court’s equitable division of
property as aforementioned, some method must
be devised so that the marital home may be
distributed between the two.  Further, it is
well known that the acquisition of a home is
one of the most costly undertakings of one’s
life.” 

What does this mean?  Judge Lynchard had already equitably

distributed the property by awarding each party 50% of the marital

home.  If Judge Lynchard wanted to order a distribution method of

the marital home asset, he could have simply ordered the house sold

and the net equity divided equally between the parties.  Neither

Johnny nor Claudia were living in the marital residence.  Johnny

was living at his girlfriend Karen’s house and Claudia was not

living there because Johnny was awarded the marital residence in

Renfro I. If Judge Lynchard would have been ordering a distribution

method, he would have devised a method so that each party received

50% of the marital assets as he found the parties were each

entitled to.  By Judge Lynchard’s award of lump sum alimony,
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Claudia lost $100,000 of her marital asset award. 

Furthermore, the sentence “Further, it is well known that the

acquisition of a home is one of the most costly undertakings of

one’s life” has no relevance or anything to do with the award of

lump sum alimony.  Just words that sound nice, but that mean

absolutely nothing in support of his erroneous and reversible lump

sum alimony decision.

Johnny in his brief states that his alleged blood disease has

“affected his ability to work” and “It is not likely John will be

able to return to manual labor that supported him while he was

married to Claudia”.  Johnny’s brief at page 9.

The only testimony pertaining to Johnny’s alleged “blood

disease” and any alleged impact on Johnny’s ability to work and

earning capacity occurred at trial on February 17, 2012, and is

setforth as follows during his direct examination: 

Q. How has your health been over the last 12
months or so?

A. I thought it was pretty good until about
October, and everything went downhill.  I
went to the doctor and had a checkup, and
they found a blood disease I’ve got.  And
we’ve been working on it, going to Dr.
Yunus, and they’re having to pull blood
off of me about every three weeks.

Q. Dr. Yunus is known around here as an
oncologist, but he’s also a hematologist,
isn’t he?

A. Right.

Q. He’s not treating you for cancer, he’s
treating you for a blood disorder at this
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time?

A. True.
[R-I Tr.157-158] [RB-R.4-5]

Johnny did not testify that the blood disease “affected his

ability to work”.  Dr. Yunus, his attending doctor for the alleged

“blood disease”, did not testify and did not offer expert medical

testimony that Johnny’s ability to work or wage earning capacity

would be impaired due to the “blood disease”. In fact, nobody

testified as to what type of “blood disease” Johnny had or if it

was curable or not, or if it affected Johnny’s ability to work. 

At the December 22, 2014, remand trial set by Judge Lynchard

without prior communication with Claudia’s attorney as to his

availability, Johnny again had the opportunity to testify

personally or to offer professional expert medical testimony

pertaining to the alleged “blood disease” and the alleged affect

the blood disease had on Johnny’s ability to work and Johnny’s

earning capacity.  Johnny elected not to testify nor to put on any

medical expert testimony pertaining to said disease or even to

offer medical records into evidence. Johnny apparently wants this

Court to speculate as to his true condition and the affect, if any,

on his work ability and earning capacity. Obviously, that’s exactly

what Judge Lynchard did, he speculated and considered facts not in

evidence. If Johnny had really been disabled and not able to work

due to the “blood disease” it can be reasonably expected that

Johnny’s very competent attorney would have put on proof at the
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remand trial of the work disability through medical testimony or

medical documents or at least through Johnny’s testimony.  No such

proof was offered or received into evidence.

The uncontradicted facts show that the parties take home net

monthly income is within $47.62 of each other, not including

Johnny’s imputed income for his expenses paid by his girlfriend.

Johnny cited McKissack v. McKissack, 163 So.3d 975

(Miss.App.2015). McKissack is easily distinguishable from the case

at bar.  In McKissack this Court found that the Chancellor reasoned

the “additional alimony awarded will be roughly equivalent to

almost equal division of the marital estate only”.  McKissack ¶29

The Chancellor in McKissack used lump sum alimony as “an

authorized tool to prevent unfair property division”.  McKissack ¶22.

Also the Chancellor in McKissack used the lump-sum alimony

award as a tool to make the equitable division of the marital

assets “when marital property is not easily divided between the

parties”. McKissack ¶23

The facts of McKissack are clearly distinguishable from the

case at bar, including, but limited to the following:

1. The alimony payor Mr. McKissack was having an ongoing
adulterous affair with his girlfriend;

2. The alimony payor Claudia in the case at bar was not
having an affair;

3. The alimony payee Mrs. McKissack was not living with a
boyfriend who was paying “a hundred percent” of her
bills;

4. The alimony payor husband’s separate non-marital business
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which he retained in McKissack was “worth $1,000,000 to
$3,000,000, depending on the party asked”; and

5. The alimony payor Claudia in the case at bar works at a
relatively low paying factory office job and it is she,
not the alimony payee Johnny, who needs financial
security and stability.

Respectfully, the cases decided on the issues of equitable

division and lump sum alimony, at times, previously appeared to be

somewhat inconsistent. However, the law now seems to be more

definite in light of the following decisions:

Ferguson v. Ferguson, 639 So.2d 921 (Miss.1994);

Cheatham v. Cheatham, 537 So.2d 435 (Miss.1988);

Haney v. Haney, 907 So.2d 948 (Miss.2005); and

Dickerson v. Dickerson, 34 So.3d 637 (Miss.App.2010)

Lump sum alimony has been described and discussed as follows

in recent cases:

1. “Been described as a method of dividing property under

the guise of alimony” Dickerson ¶32;

2. “Thus, a lump-sum award may be necessary where the

marital property is not easily divided between the

parties” Dickerson ¶32;

3. “Although we continue to refer to certain payments as

“lump sum alimony”, these payments are really no more

than equitable distribution in the form of lump-sum cash,

rather than an equitable portion of certain property

which cannot be divided equitably” Dickerson ¶35;

4. “Haney III explained lump-sum alimony is closely tied to

8



equitable distribution, and is really nothing more than

equitable distribution in the form of cash.  In addition,

the Supreme Court observed the Ferguson factors have

essentially consumed the Cheatham factors” Dickerson ¶35;

5. “The Supreme Court has further instructed it is improper

to award lump-sum alimony based upon nothing more than

one spouse’s needs and the other’s ability to pay”

Dickerson ¶37;

6. “Prior to Ferguson, lump sum alimony was often used, as

it was essentially the only method available to a

Chancellor for the transfer of what is now termed

“marital property”“ Haney ¶17;

After being reversed by this Court in Renfro I, Judge Lynchard

finally and correctly classified Claudia’s inherited 140 acres as

Claudia’s non-marital property.

Judge Lynchard classified the marital residence as marital

property as he had done in Renfro I. Even Judge Lynchard had no way

to maneuver around this classification in that at trial Johnny’s

own lawyer stipulated and made the following statement pertaining

to the marital residence:

“Judge, I might can save us just a little bit
of time.  I think under about 12 different
legal doctrines, the home is a marital asset.”
[R-I Tr.66:16-19][RB-R.3]

Judge Lynchard valued the marital assets at $360,200.77.  The

Court then made a 50%-50% equitable division of the marital
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property, which included awarding each party a one-half (½)

interest in the marital residence.

The marital residence has no debt. Johnny was awarded the

marital residence in Renfro I but Johnny has lived at his

girlfriend Karen’s house. The marital residence is easily

divisible, i.e., hire a realtor, sell the house, pay realtor and

closing costs and divide equally the net sale proceeds.

Neither Ferguson nor any case known by this writer requires an

equitable division of the parties non-marital or separate assets.

Again if this was the law, why require chancellors to classify the

property as marital or non-marital.  

However, in this case Judge Lynchard did exactly that. He

equitably divided all property, marital and separate, and left

Claudia with her inherited 140 acres and Johnny with the marital

residence, thereby making a 50%-50% distribution of all assets,

which simply stated is not the law.

The issue ultimately boils down to whether or not Johnny has

a lack of or need for financial security after the equity division. 

On this issue, Claudia invites the Court to consider the following:

1. Johnny’s girlfriend pays “a hundred percent” of his
bills. Such expenses listed by Johnny on his 8.05
Financial Statement submitted at the February 17, 2012
Renfro I trial was $1,488.96; this amount should have
imputed as income to Johnny;

2. Johnny lives with his girlfriend at the girlfriend’s
house as a family unit as if married, but not married;

3. Johnny’s girlfriend pays all of the household bills;
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4. Pursuant to Johnny’s 8.05 Financial Statement, he has
take home net monthly pay from his home improvement
business of $1,500;

5. Johnny has his crew working at his home improvement
business;

6. Johnny works at his girlfriend’s store, however Johnny
did not list any income he receives for this employment;

 
7. Johnny is now eligible to receive social security and

medicare;

8. There was no testimony received from Johnny, his doctor
or anybody that Johnny was unable to work or that any
alleged medical condition adversely affected his wage
earning capacity;

9. Johnny received, debt free, an award of $180,100.38 as
his 50% share of the marital assets;

10. Johnny has non-marital separate assets including a
$26,248.94 annuity and GE stock valued by him at
$4,983.29; and 

11. Lastly, his girlfriend pays for Johnny’s vacations to
places such as Jamaica, New Orleans and Florida. 

Johnny clearly has financial security and stability.  Johnny’s

coming out of a divorce with over $200,000 debt free assets and

with a girlfriend who pays all his bills.  Therefore, the award of

lump sum alimony or any alimony to Johnny is not supported by the

facts or law, was an abuse of the Court’s discretion and the award

constituted manifest and reversible error. 

In his brief, Johnny acknowledged his beating of Claudia on

Christmas Day 1995 which resulted in Claudia sustaining a broken

nose, surgery to repair the broken nose and missing approximately

eight (8) weeks work due to Johnny’s assault.

However, in addition to Johnny’s blatant adultery with Karen
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who left her earring in Johnny and Claudia’s marital bed and with

whom Johnny is presently living, Claudia, in her main brief, argued

the “marital fault” issue in approximately two full pages of her

brief at pages 23, 24, 25 and 27.  Johnny’s only response to the

marital fault argument was setforth on page 15 of his brief as

follows:

“Fault: This factor favors Claudia as the
Court found that John’s adultery was the
reason for the divorce.” 

Johnny, like Judge Lynchard, ignores the uncontradicted facts

and proof on the marital fault factor setforth in Claudia’s brief. 

Apparently, by not addressing the fault factor Johnny believes that

this Court will not give the fault factor the weight it deserves.

Armstrong makes “marital fault” a factor as does Ferguson by

conduct which creates disharmony in the marriage.

Judge Lynchard did not give proper weight or consideration to

the marital fault factor and in fact did not address any of

Johnny’s uncontradicted marital fault except his adultery and his

brave act of breaking his wife’s nose.

Until “marital fault” is adjudicated not to be a factor to be

considered under Armstrong and Ferguson, it is respectfully

submitted that this Court should require full consideration of the

marital fault factor and that the Chancellor be required to give

the marital fault factor the weight to which the uncontradicted

facts require in alimony and equitable division decisions. 
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CONCLUSION

Claudia respectfully requests this Court to find that the

Chancellor committed manifest and reversible error and grant her

the relief requested in her main brief.

This the 1st day of April, A.D., 2016.

Respectfully submitted:

By:/s/Luther P. Crull, Jr.    
LUTHER P. CRULL, JR.
P.O. Box 2181
Grenada, MS 38902-2181
(662)227-0900
(662)227-0902 (fax)
MSB No. 7911
crulllawfirm@gmail.com

Attorney for Appellant
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