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STATEMENT OF THE ISSUES 

I. Whether the trial court abused its discretion in making its evidentiary rulings, 
including its rulings on pre-trial motions in limine? 

II. Whether Marci Teal waived her right to appeal the trial court's admission of 
modified Jury Instruction No. D-13A because the jury instruction is not contained in 
the appellate record? Alternatively, whether the trial court abused its discretion in 
admitting modified jury instruction No. D-13A? 

m. Whether the trial court abused its discretion in excluding certain details of Marci 
Teal's bankruptcy case? 

IV. Whether the trial court erred by denying Marci Teal's Motion For New Trial; Motion 
For JNOV; and Motion For Additur? 

STATEMENT OF THE CASE 

This is an alienation of affection case filed by Marci Teal ("Marci") against Elaine Jones 

("Lainey"). Marci alleges that Lainey's actions caused her husband, John Teal ("John"}, to abandon 

the marriage, thereby causing Marci to suffer damages. Marci filed this suit on June 9, 2010 in the 

Circuit Court ofWarren County, Mississippi. 1 The three day jury trial began on September 3, 2014.2 

At the close of the evidence, the jury returned a verdict in favor of Marci and awarded her zero 

dollars in damages.3 The trial court entered judgment on the jury's verdict on September 15, 2014.4 

Thereafter, on September 25, 2014 Marci filed a consolidated Motion For New Trial, Motion For 

JNOV, and Motion for Additur.5 A hearing was held on January 29, 2015, and the trial court entered 

2Tr. at 198 

3Tr. at 632 

4R at 517 

5R at 518 
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an order denying the motions on February 2, 2015. 6 Marci filed her notice of appeal on or about 

February 20, 2015, and this appeal ensued.7 

John and Marci were married on December 26, 20058 and divorced on June 2, 2008.9 Marci 

has one child from a prior marriage. 10 John was a convicted felon who was on probation during his 

relationship with Marci, 11 and there was evidence that John and Marci often discussed divorce. 12 

Marci testified that John was never really an affectionate person. 13 John worked as a boat captain 

and was home for only a few weeks out of the year. 14 However, when John was home, he spent 

much of his time hunting with his friends. 15 Also, John's friend, Larry Harris, lived with the couple, 

and often stayed with Marci and her son while John was away.16 When John was home, the four of 

them lived in the couple's 900 square foot home together, 17 and Marci's medical records document 

her complaints of having ''to clean up after 3 children all the time. "18 Those children being her son, 

6Tr. at 637; Rat 546 

7R at 547 

8Tr. 448 

90-16 - Final Divorce Decree 

10Tr. at 444 

11Tr. at 482 

12Tr. at 553-554 

13Tr. at 468 

140-12 - 9/11/2007 Medical Record of Dr. Scurria 

150-12 - 10/10/2007 Medical Record of Dr. Scurria 

16Tr. at 449; 478 

170-12 - 12/10/2007 Medical Record of Dr. Scurria 

18/d. 
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her husband, and her husband's friend. There was evidence at trial that John slept on the sofa when 

he was home, 19 and that Marci often asked John for a divorce before he even began a relationship 

with Lainey.20 There was further evidence that the only reason John married Marci was out of his 

love for her son,21 however, Marci refused to let John adopt her son.22 

John met Lainey at a fishing tournament in the Bahamas in April, 2006.23 At that time John 

had been married to Marci for less than 4 months. It was during that first meeting that John told 

Lainey in Italian that he fell in love with her at first sight. 24 John began a romantic relationship with 

Lainey on a fishing trip in Bermuda in July of 2006.25 

Marci testified that her husband asked her for a divorce in January, 2008,26 and her divorce 

decree identifies their date of final separation as February 15, 2008.27 Thereafter, Marci promptly 

moved on with her life and began relationships with numerous men she met both in person and on 

the intemet.28 Marci's online name was "Ravishing Rita,"29 and from March 10, 2008 through June 

19Tr. at 516; 512 

20Tr. at 512 

21Tr. at 512; 516 

22Tr. at 356 and Tr. at 444-445 

23Tr. at 507 

24Tr. at 508 

25Tr. at 511 

26Tr. at 457 

270-16 

28Tr. at 442; 458; 460-469 

29Tr. at 458 
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2, 2008, Marci exchanged approximately 5,536 text messages and spent 2,236 minutes on the phone 

with at least eleven different men. 30 She admitted to spending the night with one of the gentleman, 

kissing him, and introducing him to her son. 31 She likewise admitted to kissing another gentleman, 32 

and going on a date with yet another one. 33 All of this took place prior to her June 2, 2008 divorce. 

According to Marci, a few months after her divorce, she and John reconciled with each other 

and resumed their relationship.34 She testified this reconciliation took place from the fall of2008 to 

the spring of 2009. She further testified that during the reconciliation in the spring of 2009, John left 

his email account open and she found emails between John and Lainey.35 According to Marci, that 

is how she discovered the relationship. 36 Marci testified she ended her reconciliation with John once 

she discovered the emails. 37 Marci testified that she preserved the emails for use in this case, 38 but 

she deleted all of her emails between herself and John. 39 Since the emails had been deleted, Lainey's 

counsel sought to inspect Marci's computers in order to obtain the deleted emails. 40 However, Marci 

3°D-19A 

31Tr. at 464-465 

32Tr. at 481; 465 

33Tr. at 467 

34Tr. at 480 

35Tr. at446 

36R. at 400-401 

31/d. 

38R. at 401; P-6 through P-9; P-13 through P-14; P-23 through P-25 

39Tr. at 484 

40R. at 191 
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testified she threw one of her computers away,41 and gave conflicting testimony about her work 

computer.42 In her deposition, she testified that her work computer was being held in storage by her 

ex-boyfriend. 43 Then, when ordered to produce the computer by the trial court, she advised the trial 

court that the computer had been sold to an unidentified buyer.44 Thus, emails between Marci and 

John were never obtained. 

SUMMARY OF THE ARGUMENT 

The trial court did not abuse its discretion in allowing testimony regarding John and Marci's 

post-divorce reconciliation. This evidence is probative of the second element of Marci's alienation 

of affection claim. It is also admissible for the purpose of mitigating damages; to prove bias; and 

to put other evidence in context. Moreover, Marci has waived her right to contest this issue on appeal 

because her counsel voluntarily elicited this testimony at trial. 

The trial court did not abuse its discretion by excluding evidence of Lainey's post-divorce 

communications with John Teal. Once John was divorced, there was nothing improper about Lainey 

communicating with him. Therefore, this evidence is not probative of any element of Marci's 

alienation of affection claim. For the same reasons, the trial court did not abuse its discretion by 

excluding evidence of any expenses Lainey may have paid for John after his divorce. 

41R. at 242 

42Tr. at 482-484 

43R. at 243 

44R. at 341 
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The trial court did not abuse its discretion by excluding evidence of Marci's romantic 

relationships occurring after her separation, but before her divorce. The key time frame for the tort 

of alienation of affection is that of the marriage. Marci's conduct during her marriage is fair game 

in an alienation of affection suit, and is probative of the elements of alienation of affection. 

The trial court did not abuse its discretion by excluding certain details of Marci's bankruptcy 

proceeding. Since Marci is in bankruptcy, her alienation of affection claim belongs to her 

bankruptcy estate. Therefore, the proceeds of the jury's award must first go to payoffher bankruptcy 

creditors. Marci would only be able to recover in this case once the bankruptcy creditors are paid. 

At trial Marci sought to introduce evidence of how much the jury would have to award before she 

would be able to put money in her pocket. This is not a proper mechanism to determine damages. 

This evidence is irrelevant, or alternatively, unfairly prejudicial, and it was properly excluded by the 

trial court. Moreover, through the bankruptcy trustee's testimony, Marci sought to introduce 

evidence of a settlement offer, and the trial court did not abuse its discretion in excluding this 

evidence. 

Finally, the trial court did not abuse its discretion in denying Marci's Motion for New and 

Motion for Additur. As set out herein, the jury was not influenced by bias, passion or prejudice, and 

their verdict was not against the overwhelming weight of the evidence. Neither did the trial court 

err in denying Marci's Motion for JNOV. More than enough evidence was presented at trial for a 

reasonable jury to conclude that Marci was not entitled to monetary damages. 

Page -6-



STANDARD OF REVIEW 

This Court reviews the admission or exclusion of evidence under an abuse of discretion 

standard.45 It is further well settled that the granting of jury instructions are within the discretion 

of the trial court, and are subject to an abuse of discretion standard of review on appeal.46 And 

the trial court's denial of Marci's motion for additur, and motion for new trial, are also subject to 

an abuse of discretion standard. 47 

The standard of review for a denial of a motion for JNOV is well settled. Although the 

standard of review is de novo, this Court should "consider the evidence in the light most 

favorable to the appellee, giving that party the benefit of all favorable inferences that may be 

reasonably drawn from the evidence. ,,4s "[I]f there is substantial evidence in support of the 

verdict, that is, evidence of such quality and weight that reasonable and fair minded jurors in the 

exercise of impartial judgment might have reached different conclusions, affirmance is 

required. "49 

ARGUMENT 

I. The trial court did not abuse its discretion in making its evidentiary rulings, 
including its rulings on pre-trial motions in limine. 

The trial court's evidentiary rulings were correct, including its rulings on the pre-trial motions 

in limine, and Plaintiff's arguments to the contrary fail. The familiar elements of an alienation of 

45Wood v. Cooley, 78 So. 3d 920, 929 (Miss. 2011) 

46Watkins v. State, 101 So. 3d 628, 635 (Miss. 2012) 

47Fitch v. Valentine, 959 So. 2d 1012, 1029 (Miss. 2007); Janssen Pharmaceutica, Inc. v. 
Bailey, 878 So. 2d 31, 54 (Miss. 2004) 

48Janssen Pharmaceutica, Inc. v. Bailey, 878 So. 2d 31, 53 (Miss. 2004) 

49ld 
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affection claim are: (1) wrongful conduct of the defendant; (2) the loss of affection or consortium 

of the offending spouse; and (3) a causal connection between the wrongful conduct and the loss of 

affection or consortium. 50 In making its evidentiary rulings, the trial court properly considered these 

elements and the precedent of this Honorable Court. 

A. The trial court did not abuse its discretion in allowing testimony 
regarding John and Marci's post-divorce reconciliation. 

Marci argues the trial court erred by allowing testimony of her post-divorce reconciliation 

with John. However, her argument fails for a number of reasons. First, Marci waived her right to 

contest this issue because her trial counsel voluntarily elicited this testimony during her direct 

examination. Second, the evidence is probative of the second element of Marci's alienation of 

affection claim regarding whether John ever lost affection for Marci. Third, the evidence is 

admissible for the purpose of mitigating Marci's damages in this case. Finally, the evidence is 

admissible to show bias and collusion. 

First, Marci waived her right to contest this issue on appeal. At trial, Marci's counsel 

voluntarily elicited testimony regarding her post-divorce reconciliation with John. Marci gave the 

following testimony on direct examination at trial: 

Q. I'm sorry. After the divorce, was there a short period of time that you and John 
attempted to get back together? 

A. After the divorce? 

Q. Um-hmm. (Affirmative response) 
A. Yes. I would say around September, October maybe, when he came home. 51 

5°Fitch v. Valentine, 959 So. 2d 1012, 1025 (Miss. 2007) 

51Tr. at 443, lines 19-24 
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Marci has waived her right to contest this issue on appeal because her counsel voluntarily elicited 

this testimony at trial.52 Additionally, Marci's counsel did not object to her post-divorce testimony 

explaining how she discovered her former husband's affair with Lainey. In fact, Marci's counsel 

elicited this post-divorce testimony. 53 And this post-divorce testimony regarding reconciliation was 

necessary to put Marci's explanation into context. 54 

Second, evidence of John and Marci's post-divorce reconciliation is probative of the 

second element of her alienation of affection claim. Namely, whether John ever lost affection for 

Marci. The couple divorced on June 2, 2008. However, according to Marci, the couple resumed 

their relationship in the fall of that very same year, and it continued until the Spring of2009.55 In 

her deposition, Marci testified that during this time her relationship with John was the same as 

when they were married. 56 If this is true, then it tends to prove that John never lost affection for 

Marci, which is clearly probative of the second element of her alienation of affection claim. 

Marci testified in her deposition: 

Q. Okay. So here-I'm confused. You said that you reconciled in the fall of2008 
because you didn't know about Ms. Jones. 

A. Correct. 57 

52See Wright v. Royal Carpet Services, 29 So. 3d 109, 114-115 (Miss. App. 2010)(holding that 
despite the filing of a pre-trial motion in limine, the issue was procedurally barred on appeal for 
failure to raise a contemporaneous objection at trial) 

53Tr. at 446, lines 9-15. 

54See Ainsworth v. Gildea, 2010 WL 4007320 * 3 (S.D. Miss. 201 O)(holding that evidence of the 
defendant's current husband is linked to other evidence in the case, and is therefore admissible to 
keep other evidence in context) 

55R at 218 

56R at 216, page 114, line 14-15 

57R 218 at page 129, lines 20-23 

Page -9-



Q. Okay. You said that after your - after your divorce, there was a time you tried to 
work things out? 

A. Yes. 

Q. Explain to me what that means. 
A. After our divorce, John - I would say months after our divorce, I can't remember 

when, maybe September, October of '08, he had told me that he lied, he still loved 
me, and that we were to try to get back together. 58 

Q. Do you have any idea when you resumed this sexual relationship? 
A. I would say probably soon after, like maybe the next day. 

Q. Okay. What happened the next day? 
A. Like it was before we were married - before we were divorced. 

Q. Specifically, what happened? 
A. We had sex, and we continued as a family. We had lunch or dinner, I can't 

remember when it was, but we were like a family again. 59 

Marci testified at trial: 

Q. When did you find out about the name Elaine Jones being with your husband? 
A. I'd say early '09, maybe spring. John left an email account up in my office at the 

store. And I was about to click off of it and get out of it, and I spotted a file folder 
that said Elaine Jones or Laney Jones. 

Q. So, up until 2009, you didn't even know Elaine Jones was in the picture? 
A. No.60 

Q. You started reconciliation in the fall, September of '08, which lasted to until 
sometime in the spring of '09. You broke that off; is that correct? 

A. Correct. 61 

Q. Didn't you tell us it was just like y'all were never divorced and just like-
A. In ways of how a married couple does. We did not live together. He lived at his 

house in Mayersville, and I lived in my house at Eagle Lake. 

58R 215 at page 112, lines 4-13 

59R216 at page 114, lines 9-19 

60Tr. at 446, lines 9-15 

61Tr. at 480, lines 26-29 
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Q. And y'all started cohabitating and started a sexual relationship; did you not? 
A. We did start a sexual relationship again. I would not say cohabitating. He might 

have stayed at my house once or twice. He would stay the night, but that was it. 
He did not live with me and I did not live with him. 62 

Q. Start on Page 17. The question was: "Specifically, what happened?" And what 
did you say? 

A. It says, "We had sex, and we continued as a family. We had lunch or dinner - I can't 
remember when it was - but we were like a family again." And in that sense, I'm 
saying not necessarily living together, but we're doing the married-we're-we're 
acting like a family. We were doing things together, spending time together, going 
places.63 

John and Marci's post-divorce reconciliation is clearly probative of the second element of her 

alienation of affection claim. Namely, whether John ever lost affection for her. 

Third, evidence of the post-divorce reconciliation is admissible to mitigate Marci's damages. 

In Woodv. Cooley, 78 So. 3d 920 (Miss. App. 2011), a husband brought an alienation of affection 

suit against his former wife's paramour. Prior to trial, the husband filed a motion in limine asking 

the trial court to exclude evidence of the post-divorce custody modification that granted the husband 

custody of his minor child. The trial court granted the husband's motion in limine "with the 

exception that the parties were allowed to ask the witnesses about where the daughter was currently 

residing."64 On appeal, the Court of Appeals held the trial court's evidentiary rulings were subject 

to an abuse of discretion standard. The Court of Appeals further held the trial court did not abuse 

its discretion because the paramour was allowed to mitigate damages by showing the husband still 

had a meaningful relationship with his child.65 

62Tr. at 473, lines15-25 

63Tr. at 475, lines 26-29 through Tr. at 476, lines 1-5 

64Woodv. Cooley, 78 So. 3d 920, 929 (Miss. App. 2011) 

651d 
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Similar to Wood, in the instant case the trial court granted Marci's motion in limine to 

exclude evidence of her many post-divorce relationships-with one exception. That exception being 

that Lainey would be allowed to offer evidence regarding John and Marci's "relationship after their 

June 2, 2008 divorce. "66 The trial court did not abuse its discretion because, among other things, this 

evidence was admissible to mitigate Marci's damages. 

Finally, since John and Marci were romantically involved after their divorce, the jury could 

further infer that John's testimony would be biased towards Marci. Pursuant to Mississippi Rule of 

Evidence 616, evidence of a witnesses' bias or prejudice is admissible. Additionally, because John 

and Marci reconciled and resumed their romantic relationship after their divorce, the jury could 

further infer that they colluded with each other to bring this alienation of affection suit against 

Lainey. The way Marci contends she discovered the affair is highly suspicious. Marci testified she 

found emails between John and Lainey. The jury was free to accept this testimony. However, the 

jury was also free to reject this testimony, and infer that John and Marci colluded with each other 

to bring this lawsuit against Lainey. The emails Marci alleges she found were forwarded from 

John's email account to Marci's email account. 67 Based on this, the jury could easily have concluded 

the emails were voluntarily sent to Marci by John, and that they were in this case together merely 

to get money from Lainey. 

B. The trial court did not abuse its discretion in excluding evidence of 
Lainey's post-divorce communications with John. 

Marci further takes issue with the trial court's exclusion of evidence regarding Lainey and 

John's post-divorce email communications. In its in limine ruling, the trial court correctly excluded 

66Rat 476 

67P-6 through P-9; P-13 through P-14; P-23 through P-25 
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evidence of"emails between the Defendant and John Teal that were created after Plaintiffs June 2, 

2008 divorce"68 because these emails were not probative of any of the elements of Marci's alienation 

of affection claim. The trial court further ruled that, depending on the trial testimony, the emails 

could be used for impeachment purposes. 69 However, Marci was allowed to introduce emails that 

were created before the divorce was final. 70 Regarding the post-divorce emails, it is clear they are 

inadmissible because they are merely evidence that Lainey was in a relationship with an unmarried 

man. And Lainey's relationship with John after his divorce cannot expose her to civil liability 

because there is nothing "wrongful" or improper about such a relationship. 

Moreover, in her brief Marci incorrectly states that, ''the Plaintiff was consistently prohibited 

from providing any evidence or eliciting any testimony regarding the post-divorce communications 

between John Teal and Elaine Jones .... "71 Although that evidence is irrelevant, the jury was well 

aware that Lainey and John continued their relationship after John's divorce. At trial Marci testified 

regarding Lainey and John's post-divorce relationship: 

Q. I'm sorry. After the divorce, was there a short period of time that you and John 
attempted to get back together? 

A. After the divorce? 

Q. Um-hmmm. (Affirmative response) 
A. Yes. I would say around September, October maybe, when he came home. 

Q. And that didn't work out , did it? 
A. No, sir, it did not. 

68R at 474 ,I 3 

70P-6 and Pl3 

71Ms. Teal's Brief at 11, ,r 3 
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Q. You lost out to who? Elaine Jones? 
A. Basically, yeah, yet again. 

Q. John went back to Elaine Jones? 
A. As far as I know, yes. 

Q. Did you know at that time that she was building a home for the two of them. 
A. No, I did not. 72 

Q. As you sit here today, what was the reason, as you now see it, that the 
reconciliation didn't work out? 

A. Because of Elaine Jones, the lying.73 

John also testified on cross-examination: 

Q. You've lied to Laney Jones, haven't you? 
A. I don't know about that. Not that I recall. 

Q. Well, when y'all were reconciling, you and Marci, you still had a relationship with 
Laney and you didn't talk - tell her that you were reconciling with Marci, did 
you? 

A. That's true.74 

Although the trial court's in limine ruling was correct in excluding evidence of Lainey's 

relationship with John after his divorce, the record makes clear the jury was well aware of this 

continued relationship. And Marci's argument that the trial court erred is without merit. 

C. The trial court did not abuse its discretion in excluding evidence of 
expenses Lainey may have paid on John's behalf after the date of 
divorce. 

Evidence of expenses Lainey may have paid on John's behalf after the divorce were properly 

excluded for the same reasons that post-divorce emails were excluded. Marci states in her brief, "the 

Plaintiff was consistently prohibited from providing any evidence or eliciting any testimony 

72Tr. at 443, lines 19-24 and Tr. at 444 lines 1-4 

73Tr. at 487, lines 10-12 

74Tr. at 345, lines 22-27 
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regarding ... expenses paid by Elaine Jones to John Teal post-divorce for the purpose of inducing 

John Teal to remain in a relationship with her."75 And rightly so, since there is nothing wrong with 

Lainey "inducing" an unmarried man to remain in a relationship with her. Paying expenses on 

behalf of an unmarried man does not amount to "wrongful conduct." Whether Lainey paid post-

divorce expenses for John is not probative of any element of Marci's alienation of affection claim. 

The trial court did not abuse its discretion by excluding this evidence. 

D. The trial court did not abuse its discretion in allowing evidence 
regarding Marci's romantic relationships post-separation, but pre
divorce 

Marci and John separated on February 15, 2008 and divorced on June 2, 2008. The case law 

is clear that evidence of matters occurring during the marriage are fair game in alienation of affection 

cases. "The key time frame for the tort of alienation of affections is that of the marriage .... "76 At 

trial, the evidence clearly showed that Marci had numerous romantic relationships before she 

divorced John. Evidence of Marci's romantic relationships during her marriage are probative of her 

damages in this case. 77 Also, the fact that Marci moved on with her life before her divorce was even 

final gave the jury clear insight as to just how much her marriage meant to her, and further showed 

the jury that she was not damaged by her divorce. Additionally, Marci sued Lainey for having a 

relationship with her husband, but the jury is entitled to know that Marci was also having 

relationships with numerous other men during her marriage. Marci's phone records revealed that 

75Ms. Teal's brief at 11, 13 

16Fitch v. Valentine, 959 So. 2d 1012, 1022 (Miss. 2007). 

77SeeAinsworth v. Gildea, 2010 WL 3522052 * 1 (Sept. 1, 2010 S.D. Miss)(holding the 
plaintiff's affair occurring after the separation but before the divorce was relevant to damages) 
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from March 10, 2008 through June 2, 2008,78 she exchanged a total of 5,336 texts with 11 different 

men at all hours of the day and night. During that same time, she also spent 2,268 minutes on the 

phone talking to these men. 79 

When confronted with her phone records, Marci testified she mainly met these men on the 

internet through Facebook.80 Her online user name was "Ravishing Rita."81 But she later testified 

she met the following men in person: T.M., M.S., T.L., R.M., G.S., and G.B.82 Ms. Teal admitted 

to spending the night with one of the men, kissing him, and introducing him to her son. 83 And 

although she initially testified she did not recall kissing another gentleman, 84 she later admitted that 

she did in fact kiss the gentleman. 85 Additionally, she further admitted to dating yet another man. 86 

All of this took place during her marriage to John. Based on the phone records, the jury could easily 

have concluded that much more was actually going on with these men than what Marci claimed. The 

jury could also infer there were no affections between Marci and John in the first place. Other 

evidence showed Marci asked John for a divorce before John and Lainey even began a relationship. 

Based on this, and other evidence, the jury properly concluded that Marci was not entitled to 

78Ms. Teal was divorced on June 2, 2008. 

79D-19A 

80Tr. at 458, line 5. 

81Tr. 458, lines 16-22 

82As a courtesy, the names of these men have been abbreviated for purposes of privacy, but their 
first and last names appear in the record at Tr. 463-468. 

83Tr. 465, lines 2-8. 

84Tr. 465, lines 24-25 

85Tr. 481, 23-29 

86Tr. at 467 
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monetary damages in this case. 

II. Marci waived her right to appeal the trial court's admission of modified Jury 
Instruction No. D-13A because the jury instruction is not contained in the 
appellate record. Alternatively, the trial court did not abuse its discretion in 
admitting modified jury instruction No. D-13A. 

A. Marci waived her right to appeal the admission of modified Jury 
Instruction No. D-13A because the jury instruction is not contained in 
the appellate record. 

Marci argues the trial court abused its discretion in admitting Lainey's jury instruction No. 

13A. Although her argument is completely without merit, Ms. Teal has failed to preserve this issue 

for appeal because that jury instruction is not contained in the appellate record. The Supreme Court 

has long held that: 

We have on many occasions held that we must decide each case by the facts shown in the 
record, not assertions in the brief, however sincere counsel may be in those assertions. 
Facts asserted to exist must and ought to be definitely proved and placed before us by a 
record, certified by law; otherwise, we cannot know them. 87 

The Supreme Court has further held that: 

This Court may not act upon or consider matters which do not appear in the record and 
must confine itself to what actually does appear in the record. It must be presumed that 
the rulings of the trial court were correct, and such presumption will prevail, unless the 
actual record supports contrary view. 88 

The Court of Appeals has held: 

We may not act upon or consider matters which do not appear in the record and must 
confine ourselves to what actually does appear in the record. 89 

87Brittv. State, 520 So. 2d 1377, 1379 (Miss. 1988)(quoting Mason v. State, 440 So. 2d 318, 319 
(Miss. 1983)); (See also Phillips v. State, 421 So. 2d 476, 478 (Miss. 1982)) 

88Shelton v. Kindred, 279 So. 2d 642, 644 (Miss. 1973) 

89Myers v. Mississippi Farm Bureau Mut. Ins. Co., 749 So. 2d 1173 (Miss. App. 1999)(citing 
Dew v. Langford, 666 So. 2d 739, 746 (Miss. 1995)) 
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The Supreme Court has further held that: 

The burden rested upon appellant to see to it that the record contained all data essential to 
an understanding and presentation of matters relied upon for reversal on appeal.90 

Marci had the opportunity to examine the record for this appeal, and pursuant to Miss. R. App. P. 

1 O(b )( 5), she was required to certify that the record was complete. As the appellant, the burden rests 

on Marci to ensure the record contained the documents necessary for her to proceed with her appeal. 

Absent evidence to the contrary, the rulings of the trial court are presumed correct. Marci argues the 

trial court erred by admitting a jury instruction that does not appear in the record. Pursuant to well 

established precedent, Marci has not preserved this issue for appeal, and the issue is waived. This 

Honorable Court should not be required to speculate regarding the content of a jwy instruction that 

Marci alleges requires the reversal of this case. 

B. Alternatively, the trial court did not abuse its discretion in admitting 
Lainey's jury instruction No. D-13A. 

Jury instruction No. D-13A is not contained in the appellate record. Therefore, Lainey 

strongly contends that Marci's assignments of error regarding jury instruction No. D-13A are 

procedurally barred. However, in the alternative, if this Court finds that Marci's assignments of error 

are not procedurally barred, then Lainey would show the trial court did not abuse its discretion in 

admitting jury instruction no. D-13A regarding spoliation of evidence. As set out below, Marci has 

admitted that she destroyed evidence in this case, and the trial court acted well within its discretion 

in granting the spoliation of evidence instruction. 

The appellate record does not contain the admitted jury instruction D-13A or the proposed 

jury instruction D-13A. However, based on the transcript of the jury instruction hearing, the trial 

90Dew v. Langford, 666 So. 2d 739, 746 (Miss. l995)(citing Willenbrockv. Brown, 239 So. 2d 
922(Miss. 1970)) 
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court struck the 5th and last sentences of the proposed jury instruction.91 On page 23 of her brief, 

Marci leaves this fact out, and erroneously represents to the Court that the trial court "admitted 

Defendants' proposed jury instruction No. 13A as amended with the final sentence stricken." That 

statement is not supported by the record because the transcript indicates that both the 5th and the last 

sentences were struck. It is issues like this that make it clear why this Honorable Court will not 

consider matters outside the record. 

Marci contends she first discovered the relationship between Lainey and John by stumbling 

upon email correspondence between the two, and she preserved these emails for use in this trial. 

Since Marci has emails that purportedly help her case, Lainey likewise sought emails between Marci 

and John. Marci has admitted that these emails previously existed. And presumably these emails 

would shed light on the true state of John and Marci's marriage. The marriage was not as perfect 

as Marci would have the jury believe. On August 22, 2012, through counsel Lainey sent a 

preservation of evidence letter to Marci.92 Then, in Marci's February 27, 2013 deposition, she 

testified she deleted the emails between herself and John Teal;93 she threw one of her computers 

away;94 and her ex-boyfriend is holding her other computer in storage.95 Marci further testified at 

trial: 

Q. Now there were some e-mails earlier between you and John Teal that you deleted 
from the computer; is that -

A. I deleted all - I delete all my emails I get from anybody, my grandparents, my 

91Tr. at 594-595 and Tr. 601-602 

92R at 346-348 

93R at 241-242 

94R at 242 

95R at 242-243 

Page -19-



mother, my brother. I don't feel no need to keep any emails unless there's 
something important on it. 

Q. But those can be retrieved from a hard drive if you've got the computer; can they 
not? 

A. If you have the computer, I'm assuming yes.96 

Marci testified in her deposition: 

Q. Do you have the emails between you and John? I'm not talking about the video 
necessarily, communications between you and John? 

A. No, I do not. 

Q. None? 
A. No. 

Q. Where'd they go? 
A. I don't keep that. I've deleted all my stuff. I don't never keep any emails unless 

they're important with numbers or names or birthdays. 

Q. And you've gotten rid of all things John Teal? 
A. I never kept anything from John Teal. 

Q. Did you delete them during the course of this litigation? 
A. No. 

Q. Are you positive? 
A. No, I'm not. I mean, I don't remember what I've deleted, what I've kept. I mean, I 

don't know.97 

After Marci testified she deleted the emails, it was apparent the only possible way to retrieve 

these emails was to get them directly from the computer hard drive. And Marci testified that she 

could make the computer in storage available to Lainey's counsel. Marci testified in her deposition: 

Q. . .. What computers do you use or have you used since coffee was spilled on your 
laptop that's destroyed? 

A. The one I use was a work one. 

96Tr. at 484, lines 3-11 

97R at 241-242 
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Q. I need what kind, where is it, that sort of thing please. 
A. It was a Dell computer. It was a desktop. 

Q. Who owned it? 
A. I did. 

Q. Where is it? 
A. It's in storage. 

Q. Where? 
A. In Mississippi. 

Q. Where in Mississippi? 
A. . .. Gene's got a storage for me for some of the equipment from the store. It's in there. 

Q. What storage unit? 
A. I don't know.98 

Q. . .. Which computer was it that you testified John Teal left open and you went into 
his email? 

A. That would be the one in my office. That's the one I told you that's in storage. 

Q. And - I'm having to skip to be nice. Let's see. Would you provide that computer 
to your attorney so that we can inspect it? And how long would that take for you 
to do that? 

A. You'd have to give me a little bit to get it. I'm sure ASAP, I'm assuming.99 

Lainey served a request for production on Marci asking that her computer be produced for 

inspection. 100 Marci interposed a baseless objection to the request, and Lainey filed a motion to 

compel that was granted by the trial court. 101 The trial court ordered Marci to produce her emails 

between herself and John, and her computers. But Marci did not produce a single email or computer 

98R. at 204 

99Rat 243 

100R at 195 

101R at 191 
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in response to the trial court's order. Instead, she filed a written response conceding that she 

previously had emails between herself and John, but she did not save the emails. 102 Regarding her 

laptop computer, she stated in her response that she "disposed of the computer in her household 

trash" after she spilled a drink on it. Regarding her work computer, contrary to her deposition 

testimony, Marci stated she could not retrieve the computer because it had been sold by her ex-

boyfriend to an unidentified third party. 103 

In her brief, Marci incorrectly states, "Counsel for the Defendant provided no evidence that 

the Plaintiff had intentionally destroyed any emails or computers ... " 104 Her statement is patently 

false. Marci herself openly admitted that she destroyed all of her emails between herself and John, 

as well as one of her computers. And she gave conflicting testimony about her work computer. In 

her deposition she testified she could produce the work computer, then when ordered to produce it, 

she represented to the trial court that it had been sold to an unknown buyer. In granting the spoliation 

of evidence instruction, the trial court stated at the hearing: 

[i]t's the Court's opinion that the computer and these emails were crucial evidence. They 
sought them early on. They had a preservation letter in regard. There had to be a motion 
to compel filed. There's a long period of time in which the computers were at issue. And 
then, even after they were told they were in storage, it's only after the Court ordered it 
produced that all of a sudden we found they were sold. We don't know to whom, when, 
what happened. And so the Court was concerned and is still concerned. I'm going to 
grant this instruction. 105 

The Supreme Court has previously held that: 

102R at 341 

103R. at 341-344 

104Ms. Teal's Brief at 22, ~ 2 

105Tr. at 595 
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When evidence is lost or destroyed by one party (the spoliator), thus hindering the other 
party's ability to prove his case, a presumption is raised that the missing evidence would 
have been unfavorable to the party responsible for its loss. 106 

Requiring an innocent litigant to prove fraudulent intent on the part of the spoliator would 
result in placing too onerous a burden on the aggrieved party. To hold otherwise would 
encourage parties with weak cases to 'inadvertently' lose particularly damning evidence and 
then manufacture 'innocent' explanations for the loss. 107 

The trial court properly granted the spoliation of evidence instruction based on the 

uncontroverted evidence. "[B]oth intentional and negligent loss of evidence can constitute 

spoliation."108 Marci conveniently kept the emails between Lainey and John, but she admitted that 

she deleted the emails between herself and John. These emails would undoubtedly have given 

insight into the state of John and Marci's marriage, or revealed the conspiracy on their part to bring 

this civil action. Likewise, Marci admitted that she disposed of one of her computers and gave a 

conflicting response to the Court's order regarding her work computer. Marci's contention that the 

trial court erred by granting the spoliation of evidence instruction is without merit. The instruction 

was based on credible evidence including Marci's own admissions. 

III. The trial court did not abuse its discretion in excluding certain details of 
Marci's bankruptcy case. 

John and Marci were divorced on June 2, 2008. Marci filed for bankruptcy on September 

2, 2011 - over three years later. No reasonable jury could conclude that Marci's bankruptcy was 

proximately caused by Lainey's actions. Nevertheless, the trial court allowed Marci to present 

evidence of her bankruptcy filing, and even allowed the bankruptcy trustee to testify at trial. Marci 

106Thomas v. Isle of Capri Casino, 781 So. 2d 125, 133 (Miss. 2001) 
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was free to argue to the jury - at her own peril - that Lainey caused her to file bankruptcy. In fact, 

Marci strenuously argued that. 109 However, the trial court refused to admit certain details of the 

bankruptcy because these details were both irrelevant and unfairly prejudicial under Miss. R. Evid. 

403. 

Because Marci's alienation of affection claim accrued before she filed bankruptcy, it is an 

asset of the bankruptcy estate, and is owned by the bankruptcy trustee. 110 Therefore, any money 

awarded in this lawsuit would first go to payoff Marci's creditors.111 Once the bankruptcy creditors 

and fees are paid, then the remainder of the award, if any, would be paid to Marci. 112 At trial, Marci 

sought to inform the jury just how much money they needed to award before Marci could put any 

in her pocket. 113 That is not a proper means to determine damages. Any jury award should be based 

on the merits of the case, and should not be based on how much money the bankruptcy creditors 

must be paid before Marci is personally entitled to recover. This evidence is irrelevant and 

inadmissible under Miss. R. Evid. 402, and even if it is relevant, the probative value of this evidence 

is substantially outweighed by the dangers of unfair prejudice.114 Therefore, the trial court properly 

excluded this evidence. 115 

Moreover, through the bankruptcy trustee's testimony, Marci further sought to introduce 

109Tr. at 611 

110Tr. at 490 

111Jd. 

112Jd. 

113Jd 

114Miss. R. Evid. 403 

115Tr. at 501-502 
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evidence of Lainey's offer of settlement in violation of Miss. R. Evid. 408. The bankruptcy trustee 

testified at trial: 

Q. . .. What's-your position as trustee? 
A. Simply stated, the role of a chapter 7 trustee is to review the bankruptcy petition 

and schedules that are filed with the bankruptcy court, and then we interview the 
debtor along with her attorney at what's called a meeting of creditors, and they are 
placed under oath. And very simply stated, it's the job of the chapter 7 trustee to 
locate assets which can be liquidated in order to - and use those funds - turn into 
cash and use that - that money to pay the creditors at least in - at least in - you 
know, in part, or hopefully in full, the amounts that they are owed. 

Q. And in this case, did this bankruptcy get closed? 
A. It did. 

Q. And then it got reopened? 
A. It did get reopened, yes, sir. 

Q. Who reopened it? 
A. I had the case reopened. 

Q. I know. But who made the petition to reopen? 
A. My attorney, Eileen Schaeffer, filed the petition. 

Q. Right. Who filed to come into court to reopen it? 
A. Well, I received a telephone call from Mr. Malouf, I believe in September of 

2012, offering to pay the sum of $25,000-
Mr. Malouf: Your Honor, I'm going to -
The Court: Sustained 
Mr. Malouf: I'm going to ask that it be stricken and-
The Court: It will be stricken. Jury, disregard that last comment.116 

Clearly, the details of Marci's bankruptcy that she sought to introduce were inadmissible. And the 

trial court did not abuse its discretion in excluding these details. 

In her brief, Marci further argues that she "intended to present to the jury evidence and 

testimony that John Teal's abandonment of the marital home left" her with "an $80,000 note on a 

home intended to be the Teal's new marital home and a business (The Onward Store) to run that was 

116Tr. at 488-490 
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always intended to be a joint business between John and Marci Teal."117 However, the trial court did 

not preclude her from offering this evidence. The trial court merely precluded Marci from advising 

the jury of the total sum that would have to be paid to the bankruptcy creditors before Marci could 

recover. She was not prohibited from offering evidence of a house note she was left with. In fact, 

her divorce decree was admitted into evidence as D-16, and paragraph ill(B) of the decree clearly 

indicates she received exclusive possession of the marital home, and was to be solely responsible 

for the note. Marci simply chose not to give testimony regarding the balance of the note at the time 

of her divorce. So the trial court was never faced with the question of whether that evidence would 

be admissible. Additionally, she was not prohibited from offering evidence that she and John both 

contributed to The Onward Store.118 She was further allowed to offer evidence that her business 

suffered as a result of John Teal's infidelity. Marci's employee testified at trial regarding the affect 

John Teal's infidelity had on Marci's business: 

Q. Okay. How did you observe them as a couple? 
A. Well, they seemed like they was very happy together. 

Q. And did that ever change? 
A. Yes, sir, it did. It really did. 

Q. About 2008? 
A. Yes, sir. 

Q. What do you know about that and what happened? What was your observations? 
A. Well, I felt like she felt he was cheating on her and - and they- it just went downhill 

from that. It just seemed like everything went downhill. She went downhill. The 
store went downhill. Evezything went downhill. 119 

Marci's argument further fails because she conceded in her brief that the jury "heard evidence ... that 

117Marci's Brief at 30 

118Tr. at 438 

119Tr. at 423-424 ( emphasis added) 
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Marci Teal suffered the loss of her ... business, a resulting bankruptcy, and the loss of the $80,000 

home purchased by John and Marci Teal .... " 120 

IV. The trial court did not err by denying Marci's Motion For New Trial; 
Motion For JNOV; and Motion For Additur 

At the close of the evidence, the jury returned a verdict for Marci and awarded her zero 

dollars in damages. 121 This verdict was not the result of improper evidentiary rulings by the trial 

court. Additionally, the jury was not "influenced by bias, prejudice, or passion," and the award was 

not "contrary to the overwhelming weight of credible evidence." The trial court was correct in 

denying Marci's Motion For New Trial; Motion For JNOV; and Motion For Additur. 122 

By returning this verdict, the jury sent a clear message that while they do not condone extra-

marital affairs, they did not believe that Marci was entitled to monetary damages. And there was 

more than enough evidence to support this verdict. The evidence clearly showed that John and 

Marci did not have much of a marriage to begin with. They were married on December 26, 2005 and 

divorced on June 2, 2008. The marriage lasted less than 2 ~ years. John was a convicted felon on 

probation during his relationship with Marci. And despite John's love for Marci's son, and his desire 

to adopt him, Marci refused to let John adopt her son. During their marriage, John Teal worked as 

a boat captain, and was only home for a few weeks out of the year. So the couple could rarely 

engage in sexual relations. Marci also testified that John was never an affectionate person. When 

John was home, he spent his time hunting with his friends. Additionally, John's friend Larry Harris 

shared a 900 square foot house with John, Marci, and her son. And Marci spent her time cleaning 

120Marci's Brief at 33-34 

121Tr. at 632; Rat 517 

122R at 546 
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up after everyone. This was not an ideal situation for Marci especially when John's friend was there 

even while John was off working. 

There was evidence that John and Marci discussed divorce even before John began a 

relationship with Lainey, and that John slept on the sofa from the beginning of the marriage. Prior 

to her divorce, Marci made no real attempts to reconcile with her husband. Before her divorce was 

even final, Marci began relationships with numerous men that she met both in person and through 

the internet. Her online name was "Ravishing Rita." From March 10, 2008 through June 2, 2008, 

Marci exchanged approximately 5,536 text messages and spent 2,236 minutes on the phone with at 

least eleven different men. 123 Based on her phone records, these texts and phone calls occurred at all 

hours of the day and night. Additionally, Marci testified that she resumed her relationship with John 

in the fall of 2008 - just a few months after their divorce. According to Marci, this reconciliation 

ended in the spring of 2009 when she found emails between John and Lainey. Marci preserved these 

emails for use in this lawsuit. However, she conveniently destroyed all emails between John and 

herself. She also threw away one of her two computers. Then gave conflicting testimony about the 

whereabouts of the second computer.124 First she testified that the computer was in storage and could 

be produced for inspection, then when the trial court ordered her to produce the computer over her 

objection, she advised the trial court the computer had been sold to an unidentified buyer. 

Clearly, more than enough evidence was presented for a reasonable jury to conclude Marci 

was not entitled to any monetary damages. And the trial court was correct in denying her Motion For 

New Trial; Motion For JNOV; and Motion For Additur. 

123D-19A 

124Tr. at 628 

Page -28-



V. Conclusion 

For these reasons, and others appearing in the record, Lainey Jones respectfully requests that 

this Honorable Court affirm the trial court's decision in all respects, and tax all costs of this appeal 

to Marci Teal. 

RESPECTFULLY SUBMITTED, this the 26th day of February, 2016 
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